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BANKING, A PUBLIC UTILITY ANALOGY 


Witiiam A. NEISWANGER* 


The courts and legislatures persist in maintaining a nineteenth 
century distinction between money and credit. As a consequence, 
there is unfair discrimination and lack of economic security. 

The case of State v. Scougal' is typical of the kind of distinc- 
tion which has been made. There the question arose as to whether 
the state could limit banking to franchise groups. The answer given 
by the court at that time was that if the bank were a bank of issue, 
that is, issuing paper money, it might be so limited; but if the bank 
were doing only a business of deposit, loan and discount, that is, if 
it were creating credit currency, the state lacked the power to so 
limit it.? 

The issue of money, coin and paper, is a right of sovereignty, 
granted to the Federal government in this country by the states. 
When the government delegates its authority in this respect, it does 
so only after providing for very careful control and supervision. 
Few would doubt the wisdom of this. 

But with the changing economic conditions, money created by 
the state or under the careful scrutiny of the state, has come to oc- 
cupy in trade a position of constantly lessening importance. Unlike 
the situation at the writing of the Constitution, credit has achieved 
a dominant place, until today it is estimated that it, rather than coin 
and paper money, is used in “the neighborhood of 80 per cent of 
all exchanges, including retail operations.”* This essential new ele- 
ment in our monetary system is not created by the sovereign, but is 
in private hands and is created for the purpose of individual profit. 
Today the most significant source of our currency is not the gov- 
ernment mint, but the banks—private mints manufacturing credit 
currency out of the promises of business men. 

The loan committees of banks, when they grant or refuse to 
grant loans applied for by business men, decide how much credit 
shall be created and who, among the various applicants, shall be per- 
mitted to receive it. Thus bankers control the economic welfare of 
business men. In many cases their action controls also the prosperity 
of the community as a whole. For the amount of’ credit currency 





*Assistant Professor of Economics, De Pauw University, Greencastle, Indiana. 
13S. D. 55, 51 N. W. 858 (1892). 
See State ex. rel. Goodsell v. Woodmansee, 1 N. D. 246, 46 N. W. 970 (1890) 
for different decision of this issue. 
*H. G. Moutton, FINANCIAL OrGANIZATION, (University of Chicago Press, 1921) 
179. 


























































132 WISCONSIN LAW REVIEW 
which shall be manufactured is a matter of the discretion of the bank- 
ers rather than a question of public policy. And the judgment of the 
bankers is not always good. Without entering into the debate as 
to the causal relation between credit expansion and prices, we can 
observe that expanded credit and high prices usually go together, 
as do lower prices and lessened credit. The social and economic 
consequences are profound. 

In making these significant decisions the bankers are remarkably 
free from governmental interference. Even the ordinary obliga- 
tions of the public service company do not burden them. They may 
discriminate unfairly; they may serve inadequately; they may re- 
fuse to serve. And there is no appeal. 

There is no more reason for unfair discrimination in the pri- 
vately operated mints than at the government mint. The supply of 
credit is quite as important a question of public policy as is that of 
the supply of paper money or coin. The outgrown distinction be- 
tween money and credit needs to be eliminated. 

It will be shown that a new analogy might well be applied to 
banks and their credit creating function. It is the concept of public 
utility. It will be shown that the banking business fits that analogy 
and that there is considerable justification in principle, reason, and 
legal precedent for applying the more rigorous obligations of the 
public utility to the banks. And in so doing a means of more ef- 
fective control of credit appears. 

First let us see the origin of this distinction between the state 
control of money and that of credit. 

If one goes back into history far enough, well authenticated in- 
stances of private issues of money can be found in which an indivi- 
dual was quite as free to create money as bankers are today free to 
create credit. In the sixth century B. C., for instance, “stamping 
ingots of the monetary metals was within the right of every citizen.’”* 
But in Rome, “in the fourth century the Emperor was in complete 
possession of the prerogative of coinage.”* And by the sixteenth 
century the idea that coinage was an attribute of sovereignty gained 
full acceptance in Europe.*® 

The reasons for the emergence and general acceptance of this 
conception of the prerogative of coinage takes one into economics, 
politics and personalities—none of which can be discussed here.’ 





‘Burns, Money aNp Monetary Poticies or Earty Times, (1927) 108. 

‘Ibid. 102. 

*Monroe, Monetary THEORY BerorE ApamM Situ, (1923) 33. 

'For an interesting discussion of this evolution see Burns and Monroe, supra 
notes 4 and 6. 
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Let it be sufficient to note that private coinage resulted in many dif- 
ferent qualities of coins, so confusing to commerce and tax payers 
alike as to be impossible in any but most primitive economic situa- 
tions. 

The history of paper money also is one of gradual transition 
from private issuance to government control. In the United States, 
Congress has the right not only to issue coins* and paper money,” 
but also to prohibit the issuance of paper money other than its own.?® 
Yet, largely because of ignorance of the use and control of paper 
money, in the early days of our banking history, Congress permitted 
banks not under its own control to issue the paper money. A very 
undesirable condition resulted. 

Acting under the authority of state charters, many state banks 
issued paper money for a time, quite as freely as the private minters 
of the sixth century B. C., and with much the same results. The 
quantity of the money was increased and decreased erratically and 
its worth was entirely problematic, depending upon the stamp or 
name appearing on it. To differentiate between the good and bad, 
it was necessary for every merchant and business man to possess a 
large “intelligencer” in which the banks were listed together with the 
latest value of the money which they issued. To this record the busi- 
ness man was obliged to go when offered money in payment for his 
goods. 

This system of paper money issue improved gradually as our 
knowledge increased, but was finally taxed out of existence by the 
National Banking Act passed during the war between the states. 
National bank notes took the place of the state bank paper money. 
These new notes were issued under a Federal charter and careful 
surveillance of the government. They were safe and popular. A 
recent statement™ shows that these notes constitute forty-five per 
cent as large a volume as all the metallic money put together. 

By 1914, the time of the Federal Reserve Act, we had learned 
by bitter experience that money must not only be safe, but that it 
must also be adequate. To meet this need for a money which could 
expand with the increasing demands of business, the Federal reserve 
notes were created. These notes are put into circulation by the 
Federal reserve banks at the request of, and through the medium of 
the local member banks of the system. The Federal reserve banks 





8CoNSTITUTION, Art. 1, Sec. 8, cl. 5. 

*Dooley v. Smith, 13 Wall. 604 (1871); U. S. v. Reese, 92 U. S. 214, 253 (1875) ; 
Bissell v. Heyward, 96 U. S. 580, 587 (1877). 

®Veazie Bank v. Fenno, 8 Wall. 533, 549 (1869); National Bank v. U. S., 101 
U. S. 1 (1879); Briscoe v. Kentucky Bank, 11 Pet. 257 (1837); Houston v. Moore, 
5 Wheat. 1, 49 (1826); Ling Su Fan v. U. S., 218 U. S. 302, 31 Sup. Ct. 21 (1910). 
116th Annual Report, Federal Reserve Board (1929) p. 85. 
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are responsible for their retirement although they are obligations of 
the United States government also. 

The Federal Reserve Board, appointed by the President, has 
certain powers of control over the system. It has the right “to 
grant in whole or in part, or to reject entirely the application of any 
Federal reserve bank for Federal reserve notes.” 

That this right would be used in a manner to discriminate 
against banks or districts is unthinkable, especially under the pro- 
visions of the Federal Reserve Act controlling the practice of the 
district banks of the system. 


The board of directors shall perform the duties usually appertain- 
ing to the office of directors of banking associations and all such duties as 
are prescribed by law. 

Said board shall administer without discrimination in favor of or 
against any member bank or banks and shall, subject to the provisions of 
law and the orders of the Federal Reserve Board, extend to each mem- 
ber bank such discounts, advancements and accommodations as may be 
safely and reasonably made with due regard for the claims and demands 
of other member banks.1* 


So far as the paper money issuing function of the banks is 
concerned, it may be concluded that they are obliged either by law 
or in order to maintain their own solvency, to serve fairly, reason- 
ably adequately and with safety. Thus they discharge quite well the 
obligations imposed upon those who would conduct a business dis- 
tinctly invested with a public interest. 

As much, however, cannot be said concerning the creation and 
administration of the newer and vastly more important element in 
our currency—credit. Here we seem to be in that trial and error 
period which previously characterised our experience with coin and 
paper money. 

The Federal Reserve Act was a distinct advance in our attempt 
to subdue credit expansion to a well ordered and controlled fluc- 
tuation so as to help prevent such business catastrophes as that of the 
past two years. One of the chief difficulties remaining here, as will 
be shown later, is the hesitancy of the responsible authorities to use 
what power they possess under the Act, even though it is possibly 
somewhat ineffectual. 

The Act also made the first of a number of moves which should 
be made in the direction of taking unfair discrimination out of the 
credit mints. For we have seen above’ that the Federal reserve 





“THe FeperaL Reserve Act, 38 Stat. 266 (1913), 12 U. S. C. §414. 
8Jd., 38 Stat. 254, 12 U. S. C. §301. 
“Supra note 13. 
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recourse. 


said: 


firm or corporation.15 


\ situation or classification. 


of short duration. 


fairness which may be involved. 





banks are not permitted to discriminate in favor of or against any 
of the banks which are members of the system. But, these same 
member banks which are thus protected, may discriminate among 
their customers as they wish and the customer apparently has no 


Roy A. Young, then Governor of the Federal Reserve Board, 


. credit can be extended discriminately or indiscriminately, be- 
cause there are no legal restrictions, either under the national law or 
state laws, as to how a bank may lend its money, except [as to] the amount 
it may lend on real estate or the amount it may lend to any one person, 


This discrimination takes the form of refusal to loan to some 
customers while loaning to others in substantially similar circum- 
stances. Of course, much which might superficially be called dis- 
crimination by banks is in reality not discrimination but rather classi- 
fication. Such is the distinction made between economic classes, 
between long and short term loans, between applicants of different 
credit ratings. But unjust discrimination which would not be tolerat- 
ed if practiced by railroads or other public service companies, is pres- 
ent in a very virulent and obnoxious way when banks refuse to loan 
to some persons and loan to others who are in substantially the same 


For a rather extreme but none the less actual illustration’® let 
us take that of two merchants in a small town, each of whom does 
business with the same bank, and each of whom requests the bank for 
a loan to provide carrying power over an unexpectedly hard time 


Now it is no doubt true that the great preponderance of success- 
ful bankers are more careful in the operation of their banks than the 
laws regulating them require, and have high standards of ethical 
dealing. Yet there is always that dark fringe of individuals for 
whom laws are made, who are not so reputable and are quite willing 
to use their power for their own greatest gain, regardless of any un- 


Suppose, as in our case, one of the two merchants applying for 
a loan, is a relative of a dominant director. (One of the merchants 
might quite as easily be actually a director.) In such a case, if the 
other merchant has been so trusting as to establish his credit rela- 
tions with the bank partially controlled by his competitor, he is en- 





70th Congress on HR 11806, page 411. 
This case has come to the author’s personal knowledge. 








*Hearings, Committee on Banking and Currency, House of Representatives, 
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tirely at the competitor’s mercy. If the bank is so inclined, it may 
grant the loan to one, refuse it to the other; and the one discriminat- 
ed against has no appeal. In the actual case he was obliged to go 
out of business temporarily, although later, with another banker, he 
was remarkably successful. 

If the rather obvious relationship of family does not enter to 
cause the discrimination there are many others, perhaps even strong- 
er, of a distinctly economic nature such as inter-locking directorates, 
partnership, stock ownership, as well as the less tangible relation- 
ships between friends, fraternity groups and so on. The extent to 
which this kind of discrimination characterizes the banking business 
is difficult to say. In more mild forms it is quite common. 

This right of the bank to differentiate and to refuse to create 
credit currency for those asking it, with ample collateral security and 
of high credit standing, may have far reaching social results in that, 
lacking the money so applied for, the customer of the bank may be 
unable to pay his perhaps small but immediate obligations; and, 
should his failure come at a time of uneasiness, as after a stock 
market crash, the influence of this added failure may be very wide- 
spread. 

The Federal Reserve Act deals with this problem of the rela- 
tion between the local bank and its customer in a thoroughly inade- 
quate way. 

Any member bank may contract for, or purchase from any of its 
directors or from any firm of which any of its directors is a member, any 
securities or other property, when (and not otherwise) such purchase is 
made in the regular course of business upon terms not less favorable to the 
bank than those offered to others, or when such purchase is authorized by 
a majority of the board of directors not interested in the sale of such 
securities or property. . . .Provided, however, that when any director or 
firm of which any director is a member, acting for or on behalf of others, 
sell securities or other property to a member bank, the Federal Reserve 
Board by regulation may, in any or all cases, require a full disclosure to 
be made. . .Any member bank may sell securities or other property to any 
of its directors, or to a firm of which any of its directors is a member, in 
the regular course of business on terms not more favorable to such di- 
rectors or firm than those offered to others. . . . 47 

No member bank shall pay any director, officer, attorney or employee 
a greater rate of interest on the deposits of such director, officer, attorney, 
or employee than that paid to other depositors on similar deposits with 
such member banks.18§ 


It will be observed that these regulations make it wrong for a 
bank to favor its officials or associated businesses by rebates or spe- 





1740 Star. 971 (1918), 12 U. S. C. §375. 
1840 Stat. 971, 12 U. S. C. §376. 
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cial payments, but there is nothing to prevent the bank from abso- 
lutely refusing its credit to a customer when it may be to the busi- 
ness interest of the officials to do so. 

In other words, if you serve the man you must be fair; but you 
need not serve him at all if you do not care to, seems to be the edict 
of the Act. So the most ruinous of all kinds of discrimination may 
be quite unchecked. 

But upon what reason can one maintain that banks shculd be 
required to comply with the requests of their customers for loans— 
credit currency? Has it not been long recognized that “the relation 
between bank and customer is essentially contractual in its nature”,’® 
and that in private (contractual) relations arbitrary withholding of 
credit from some and extending it to others is not forbidden ??° 

This common law rule, however, has been greatly restricted if 
not abrogated by the courts in public utility relations. Such busi- 
nesses may not use credit for purposes of discrimination. In Peo- 
ple v. The Public Service Commission,”* the Western Union Com- 
pany had long been in the habit of extending to certain customers 
the privileges of credit, of thirty days duration. One of these cus- 
tomers was also a competitor, the Postal Telegraph Company. 
Their relations were harmonious until 1919 when the Postal Com- 
pany reduced rates below the Western Union Company, and then 
the Western Union Company “discontinued the practice of permit- 
ting the Postal Company to send its telegrams . . . upon the basis of 
credit and would only accept such telegrams when accompanied by - 
cash payment for them.”*? This refusal of the Western Union Com- 
pany to extend credit to the Postal Company was a great inconveni- 
ence to the latter and constituted an injury to its business, “Their 
former practice [of extending credit] was not changed as to any of 
... [the] other clients, nor as to other corporations owning telegraph 
lines.”** Also, “It was . . . conceded that the Postal Company is 
financially amply responsible . . .”** 

Confronted by this discrimination, the court decided : 

Impartiality requires impartiality of credit as well as impartiality in 
service. It requires that a public service corporation which makes a prac- 


tice of extending credit to one customer shall not arbitrarily, and with 
preferential purpose refuse to extend like credit to other customers of 





»W. L. Townsend, Bank Deposits of Commercial Paper (1929) 7 N. Y. U. L. 
Rev. 293, 310. 
Russell v. Miller, 98 Miss. 185, 53 So. 495 (1910). 
1230 N. Y. 95, 129 N. E. 220, 12 A. L. R. 960 (1920). 
2Ibid. 98, 129 N. E. 221. 
Ibid. 
Ibid. 99, 129 N. E. 221. 
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like standing. No doubt the relator has a broad discretion in determin- 
ing in any case whether the requisite standing has been attained, and a 
determination adverse to the customer, if made in good faith, ought sel- 
dom to be disturbed.?5 


Wyman says of this: 

The decision . . . based on statutes which did not specifically cover 
the question in issue, resulted in a striking down of the common law 
principle that credit extension by a common carrier or other public servant 
is a matter of grace and as such does not form the basis for a charge of 
discrimination.?¢ 


If the courts can go so far in dealing with companies with whom 
credit extension is a purely incidental part of the business, why might 
they not find some duty among banks not to discriminate in the ex- 
tension of credit to their customers, even in the absence of a statute? 

Might not the general interest of business in fair, unprejudiced 
and nondiscriminatory uses of credit be so important to the security 
of economic relationships that that interest be given the status of a 
legal right ? 

The courts do recognize the “interests of business” as rights 
which must be protected. In the case of the American Bank and 
Trust Co. v. Federal Reserve Bank of Atlanta, we find this language: 


The interests of business also are recognized as rights, protected 
against injury to a greater or less extent, and in case of conflict between 
claims of business on one side and of third persons on the other, lines 
have to be drawn to limit both.27 


This case arose as a consequence of an apparent attempt by the 
Federal reserve bank to make certain member banks clear their 
checks without charge to the customers. The method employed was 
for the Federal reserve bank of the district, to accumulate claims 
against the banks which would not clear at par, and then present the 
claims by messenger over the counter of the banks with a demand for 
immediate cash payment. 

This proceedure required that the banks which were the object 
of the practice, carry an unusually large amount of cash on hand at 
all times in order to meet these unusual and unpredictable demands. 
This reduced their earning assets to a point at which the security of 
their businesses as profit making going concerns was challenged. 

The Federal reserve banks stood upon their rights as individ- 
uals to present demand obligations to the banks which had assumed 
them, and demand immediate payment. But the court replied, “. . . 





*Ibid. 101, 129 N. E. 222. 
Wyman, Pusrtic Service Corporations, §435. 
7256 U. S. 350, 358, 41 Sup. Ct. 499, 500 (1920). 
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the word right is one of the most deceptive of pitfalls . . . Most 
rights are qualified.”** And the court then used the language quoted 
above and indicated that business had an interest in solvency of the 
banks and that, 


Banks as we know them could not exist if they could not rely up- 
on averages and lend a large part of the money that they receive from 
their depositors on the assumption that not more than a certain fraction 
of it will be demanded on any one day.?® 

It is not enough to refer to the general rights of a holder of checks 
to present them but it is necessary to consider whether the collection of 
checks and presenting them in a body for the purpose of breaking down 
the . . . business as now conducted is justified.%° 


Returning to the question of discrimination by bankers in mak- 
ing loans, might it not be well, as in this case, to set up the rights of 
business to the security of equal treatment at the credit currency 
mints against the supposed private rights of the bank to discrimin- 
ate? Do not the peculiar economic functions of the credit phases 
of the banking business call for new and special analysis of these 
rights, just as the peculiar principle of averages upon which banks 
operate was a deciding factor in the case just mentioned ? 

Desirable as this might be, it could hardly be expected unless it 
might be shown that the banking business fits the public utility anal- 
ogy as the courts use it, more perfectly than has yet been shown. 
The essential characteristic which seems thus far lacking is that of 
monopoly. Cannot competition between the banks be relied upon to 
prevent the evils of discrimination? In some phases of the business 
this is doubtless true, but in the credit aspects of banking, there is 
very little competition—monopoly is practically complete. 

Banks do compete for new accounts. So that a business man 
about to open an account is free to choose among several banks, un- 
less, indeed, he is in a small place with only one bank and provided 
the chain banking movement has not completely organized the banks 
of his community. In any case, after the decision as to the bank has 
been made, the competition is largely over. The customer establish- 
es his credit at the bank of his choice, and conducts his business 
through the bank. And the bank, having accepted the customer, 
should hold itself ready to provide for his needs for money—metallic, 
paper and credit. 

But, as in most every business, there comes a day when the 
business man-customer of the bank meets an emergency. Perhaps 





*Ibid. 358, 41 Sup. Ct. at 500. 
*Ibid. 
Ibid. 359, 41 Sup. Ct. at 500. 
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sales have been slow, or an opportunity to make an advantageous 
purchase of some magnitude appears, or a pay roll is unexpectedly 
hard to meet because of delayed remittances. 

The business man then goes to his bank. 

How much competition is there among the banks of the city to 
loan this man money? Here alone he has his deposit, his credit 
acquaintanceship, his banking reputation and standing. 

Refused, what can he do? Go to another bank if there is one? 

“Sorry, but it is not customary to open new accounts with a 
loan. Your bank refused to take care of you? What can be the 
matter ?” 

Just as the blacksmith in the old days was a public business 
because of monopoly traceable to the time element, so here, the 
credit currency or loan, must be provided when needed; for a fail- 
ure to secure it at once may injure, or perhaps ruin the customer, 
just as the horse of the traveler was ruined by the refusal of the 
blacksmith to care for it when needed. The customer of the bank 
so treated, if of approved credit classification and with good secur- 
ity, ought to have a legal action, just as any one refused service by 
an essential business invested with a public interest, which is mono- 
politistic, has at common law. 

It is entirely possible that a statute designed to secure these re- 
sults would be approved by the courts which seem willing to go far in 
bank regulation. In Noble State Bank v. Haskell the Supreme Court 
declared : 

It may be said in a general way that the police power extends to all 
great public needs (Canfield v. United States, 167 U. S. 518). It may 
be put forth in aid of what is sanctioned by usage or held by the pre- 
vailing morality or strong and preponderant opinion to be greatly and 
immediately necessary to the public welfare. Among matters of that sort 
probably few would doubt that both usage and preponderant opinion give 
their sanction to enforcing the primary conditions of successful com- 
merce. One of those conditions at the present time is the possibility of 
payment by checks drawn against bank deposits, to such an extent do 
checks replace currency in daily business. If then the legislature of the 
state thinks that the public welfare requires the measure under con- 
sideration [guaranty fund law], analogy and principle are in favor 
of the power to enact it... . It is not a private benefit . . . but it is to 
make the currency of checks secure, and by the same stroke to make safe 
the almost compulsory resort of depositors to banks as the only available 
means for keeping money on hand.31 

We cannot say that the public interests to which we have adverted, 
and others, are not sufficient to warrant the state in taking the whole 
business of banking under its control. On the contrary we are of opinion 





“Noble State Bank v. Haskell, 219 U. S. 104, 111, 31 Sup. Ct. 186, 188 (1910). 
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that it may go on from regulation to prohibition except upon such con- 

ditions as it may prescribe. (Italics added)? 

There are several objections which are made by bankers to the 
proposals which have been made. In the first place the banker has 
a responsibility to the stockholders and the depositors which may 
require that he refuse to loan to certain persons, and that he curtail 
his loans after they have been expanded as far as seem justified by 
reserves and liquid assets. 

The first of these objections is traceable to the fact that bankers 
usually view their loans from a personal standpoint. They look to 
the signature on the note for payment rather than to the collateral 
which has been posted to secure the bank in case the individual fails 
to pay. Bankers do not wish to collect the loans by selling out the 
collateral. Admittedly it is better to have the loan paid out of 
assets or income created by the funds under the direction and man- 
agement of the borrower. But in order to escape the fact of dis- 
crimination, would it not be well to recognize as one important class 
of loans, those in which the emphasis is placed upon the collateral 
security rather than the individual ? 

The question of what kinds of security and the amounts which 
would have to be pledged to secure a given loan, would have to be 
solved. 

But this question presents no essentially new problem because 
it has been worked out already for the wholesale banking trade. 
That is, the Federal reserve banks have schedules which describe 
the kinds of paper which a member bank can send to the Federal 
reserve banks and upon the collateral security of which the member 
bank may request a loan as a matter of right.** 

What is now needed is some set of regulations to safeguard the 
retail trade as the Federal Reserve Act serves the bankers themselves 
in their inter-bank borrowings. 

This does not mean, of course, that the banks would be obliged 
to lend to any customer who might request a loan any more than it 
means that the Federal reserve banks cannot refuse to lend on se- 
curity submitted by the member banks if the security and surround- 
ing conditions do not meet the standard. 

A Federal reserve bank may decline to rediscount eligible paper 
offered by a member bank if in its judgment the paper is unacceptable 
from a credit standpoint, if such member bank has already rediscounted 


too large a proportion of its paper, if the Federal reserve bank has al- 
ready rediscounted what it deems to be a sufficient amount of that particular 





“Ibid, 113, 31 Sup. Ct. at 188. 
*®Supra note 13. 
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borrower’s paper, or if there is any other reasonable ground upon which 

the rediscount ought to be refused. (Italics added) *4 

Such a regulation as this applied to retail banking as it is now 
applied to wholesale, certainly leaves abundant scope for the exercise 
of discretion by the banker; yet it is still sufficiently exact to have 
meaning before a court, to prohibit the unreasonable discrimination 
which may legally take place today. 

The answer to the second objection made by the banker is more 
difficult. If the bank reserves should be low, should this be accepted 
as a reasonable excuse for refusing to lend to a customer whose 
credit and collateral are impeccable? If not, the bank itself would 
be obliged to borrow; and the resulting increase in the credit cur- 
rency, if the tendency were at all general, might lead to inflation 
with its evils. 

On the other hand, the refusal to lend might ruin the customer 
and that through no fault of his own, but because of the administra- 
tion of the bank. 

An answer to this problem which seems desirable would be that 
the bank be obliged to grant the loans under such circumstances, and 
itself borrow in order to fullfill its obligation to its customer, just as 
a railroad would borrow to serve properly increased traffic. In 
order to prevent inflation and to keep undue burdens from being 
placed on the banks, those who are in places of administrative au- 
thority in the Federal reserve system should have increased powers. 
To the present power over rediscount rates, general policy, and open 
market operations, should be added the duty of specifying changes in 
marginal requirements from time to time as the cycle of prosperity 
and depression threatened to run its course. 

Thus, if the demands upon the banks were very large, and credit 
was expanding at an undesirable rate, it would be specified that the 
great class of loans involved in this discussion, that is those where 
collateral security is posted, be decreased in amount per dollar of 
collateral. This would do more than any other single thing to con- 
trol the expansion of credit and place that control in the unwilling 
hands of the regulatory bodies rather than leave it in the ineffective 
hands which now so completely fail to manage it. 

Such a change would force the governmental agencies to assume 
a duty which they are now hesitant to assume. They seem willing 
to deal with, and control to a certain extent, the supply of money by 





*Quoted from a letter, Oct. 20th, 1930, from Eugene Meyer, Governor, Feder- 
al Reserve Board, addressed to the writer. See Raichle v. Federal Reserve Bank of 
New York, 34 F. (2d) 910 (C. C. A. 2d, 1929); and Farmers & Merchants Bank v. 
Federal Reserve Bank of Richmond, 262 U. S. 649, 43 Sup. Ct. 651 (1922). 
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impounding gold, by issuing gold certificates rather than Federal re- 
serve notes, and so on. But they seem to hesitate to assume as their 
duty the control of the credit currency in the interest of stability 
and the economic security which stability brings. The nineteenth 
century distinction between metal and paper money on the one hand 
and credit money on the other may be responsible. 

The former Governor of the Federal Reserve Board, Mr. 
Young was asked: 


. in this connection, I would like to ask you if you do not be- 
lieve that it is the first duty of any financial system set up in any country 
to stabilize the purchasing power of its financial unit? 


Mr. Young: “No, I hardly think so.’’** 

And this position is taken in view of the power given Congress 
to “regulate the value thereof,’** and the strong wording of the 
Noble State Bank case ;*" 

The power to compel beforehand, cooperation, and thus it is be- 
lieved, to make failure unlikely and a general panic almost impossible, 


must be recognized if government is to do its proper work, unless we can 
say that the means have no reasonable relation to the end. 


While it is beyond the scope of this study to discuss the rela- 
tionship between changing value of money, changing prices and pan- 
ics, and the fundamental nature of credit currency in the whole situa- 
tion, what has been said should be enough to indicate that those rep- 
resenting the sovereign should not be confused by the old distinction 
between money and credit, which permits them to freely recognize 
their obligation in regard to the regulation of money and disavow it 
as to credit. 

Certainly one cannot be overpleased with the system which we 
now have when one views the failure to control the expansion of 
bank credit which preceded the present depression, or when one 
views the discrimination which may take place within the private 
mints, or when one remembers that something over 5000 of these 
private mints have closed in the last ten years and their credit cur- 
rency has been taken from circulation. 

Should the reforms suggested here seem desirable, they are 
amply justified by analogy and principle. 





*Hearings, op. cit. supra. 
*ConsTiTuTION, Art. 1, Sec. 8, cl. 5. 
“Supra note 31, at 112, 31 Sup. Ct. at 188. 
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RENUNCIATION OF CONTRACTS 


VERNON SWANSON* 


The doctrine of repudiation or renunciation before the time of 
performance by either party as breach of contract originated in 1853 
with the leading English case of Hochster v. De La Tour P 
entered into a contract in April to serve D as a courier for three 
months beginning June 1. On May 11, D repudiated the contract, 
and on May 22, P commenced his action. It was contended in ar- 
rest of judgment that although D’s renunciation, if continued up to 
the time for performance, would give P a right of action, yet the 
renunciation could be withdrawn up to such time; and, therefore, 
P’s action was premature. Lord Campbell, C. J., in delivering the 
judgment of the court for P, said: 


Where there is a contract to do an act on a future day, there is a re- 
lation constituted between the parties in the meantime by the contract, and 
they impliedly promise that in the meantime neither will do anything to the 
prejudice of the other inconsistent with the relation. . . In this very case, 
of traveller and courier, from the day of hiring till the day when the em- 
ployment was to begin, they were engaged to each other; and it seems to 
be breach of an implied contract if either of them renounces the en- 
gagement .. . The man who wrongfully renounces a contract into which 
he has deliberately entered cannot justly complain if he is immediately 
sued for a compensation in damages by the man whom he has injured: and 
it seems reasonable to allow an option to the injured party, either to sue 
immediately, or to wait till the time when the act was to be done, still 
holding it as prospectively binding for the exercise of this option, which 
may be advantageous to the innocent party and cannot be prejudicial to 
the wrongdoer.? 


This case although contrary to the dicta in Phillpotts v. Evans* 





*This article was originally prepared as a report for a seminar conducted by 
Professor W. H. Page. 

12 E & B 678, 690 (1853). 

*The court relied upon Short v. Stone, 8 Q. B. 358 (1846), Ford v. Tiley, 6 B 
& C 325 (1827), and Bowdell v. Parsons, 10 East. 359 (1808), which were cases 
of voluntary inability—wherein one party to a contract puts it out of his power 
to perform and the innocent party was allowed to recover in an action brought 
before performance was due. 3 Writiiston, ConTRAcTs (1920) §1319 explains these 
cases on the grounds that the date for performance was not definitely named but 
it was to be determined by an act of the plaintiff; and defendant’s repudiation 
excused such an act and gave rise to an immediate breach of contract. But in 
criticizing Hochster v. De La Tour, he says “the case is very different where the 
defendant promises to pay on a fixed day or when an outside event happens. To 
hold him immediately liable on such a contract is to enlarge the scope of his 
promise and entirely without his consent.” ibid. 

%5 Mees & W 475, 478 (1839). Parke, B: “I think no action would then (at 
repudiation before time of performance) have lain for the breach of the contract, 
but that the plaintiffs were bound to wait until the time arrived for delivery of 
the wheat to see whether the defendant would then receive it . . . His contract 
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and Ripley v. McClure,* has become the accepted law in England,° 
Scotland,* and Canada.? The courts of the United States in which 
the question has arisen, both state* and federal,® with the exception 
of Massachusetts,’® have adopted the doctrine of Hochster v. De La 
Tour. The case has aroused considerable controversy among legal 
scholars. Professor Williston contends that a promise to perform at 
a future date cannot be broken before that date; and, therefore, 
Hochster v. De La Tour is logically unsound. He says, “Enlarging 
the obligations of contract is perhaps as bad as impairing it.”"" The 





was not broken by his previous declaration that he would not accept them; it was 
a mere nullity, and it was perfectly in his power to accept them nevertheless; 
and, vice versa, the plaintiffs could not sue him before.” 

44 Ex. 345, 359 (1849). Parke, B: “We think, that, if the jury had been told 
that a refusal before the arrival of the cargo was a breach, it would have been 
obviated a direct holding by deciding that the renunciation was equivocal); The 
Adamello, 19 F. (2d) 388 (E. D. Va. 1927); Bu-Vi-Bar Petroleum Corp. v. Krow, 
40 F. (2d) 488 (C. C. A. 10th, 1930). Contra: Clark v. National Benefit & Cas- 
ualty Co., 67 Fed. 222 (C. C. E. D. Mo. 1895) (The court refused to follow the 
incorrect. We think that point rightly decided in Phillpotts v. Evans.” 

SDanube & Black Sea Railway & Kustendjie Harbor Co. v. Xenos, 11 C. B. (N. 
S.) 152 (1861); Frost v. Knight, L. R. 7 Ex. 111 (1872); Roper v. Johnson, L. R. 
8 C. P. 167 (1873); Martin v. Stout, [1925] A. C. 359. 

*Forslind v. Benchley-Crundall, (1922) Sess. Cas. (H. L.) 173, (1922) Scot. 
L. T., 496. 

™Dalrymple v. Scott, 19 Ont. App. 477 (1892); Cromwell v. Morris, 34 D. L. R. 
305 (1917). 

®Sarle v. School District, 32 Ariz. 96, 255 Pac. 994 (1927); Fox v. Kitton, 19 
Ill. 520, 533 (1858); Crabtree v. Messersmith, 19 Iowa 179 (1865); Hosmer v. Wil- 
son, 7 Mich. 294 (1859); Edwards v. School District, 221 Mo. App. 47, 297 S. W. 
1001 (1927); Jacobberger v. School District, 122 Ore. 124, 256 Pac. 652 (1927). 

*Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780 (1899) (This was the first time 
the point was squarely presented to the United States Supreme Court, for Smoot’s 
Case, 15 Wall. 36 (1872) and Dingley v. Oler, 117 U. S. 490, 6 Sup. Ct. 850 (1886) 
doctrine of Hochster v. De La Tour, but the case was decided before Roehm v. 
Horst). ; 

Daniels v. Newton, 114 Mass. 530 (1874); Tirrell v. Anderson, 244 Mass, 200, 
138 N. E. 569 (1923). 

The North Dakota Court adopted the English rule in Hart-Parr Co. v. Finley, 
31 N. Dak. 130, 153 N. W. 139 (1915), overruling Stanford v. McGill, 6 N. Dak. 
536, 72 N. W. 938 (1897). 

The Nebraska cases are often cited as in accord with Daniels v. Newton; Car- 
sten v. McDonald, 38 Neb. 858, 57 N. W. 757 (1894); Terry v. Beatrice Starch Co., 
43 Neb. 866, 62 N. W. 255 (1895); King v. Waterman, 55 Neb. 324, 75 N. W. 830 
(1898); Fahey v. Updike Elevator Co., 102 Neb. 249, 166 N. W. 622 (1918). These 
cases contain dicta to that effect, but the point of anticipatory breach has not been 
squarely presented to the court. Vold, Repudiation of Contracts (1926) 5 Nes. L. 
Buti. 267, 298, concludes that Nebraska is in accord with the English doctrine 
upon the authority of Hixson Map Co. v. Nebraska Post Co., 5 Neb. (Unof.) 388, 
98 N. W. 872 (1904). 

South Gardner Lumber Co. v. Bradstreet, 97 Me. 165, 53 Atl. 1110 (1902), has 
been cited as contrary to the weight of authority, but in the light of Listman 
Mill Co. v. Dufresne, 111 Me. 104, 88 Atl. 354 (1913), and Lynch v. Stebbins, 127 
Me. 203, 142 Atl. 735 (1928), it clearly is in accord. 

Perkins v. Frazer, 107 La. 390, 31 So. 773 (1901), applies principles of Ro- 
man law with the result that a repudiation may be retracted even though the in- 
nocent party gives notice that he has accepted the same as breach. 

13 Witiiston, Contracts (1920) §1321. 
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Massachusetts Supreme Court in Daniels v. Newton,'* Wells, J., 
writing the opinion, says: 

An executory contract ordinarily confers no title or interest in the 
subject matter of the agreement. Until the time arrives when, by the 
terms of the agreement, he is or might be entitled to its performance, he 
can suffer no injury or deprivation which can form a ground of damage. 
There is neither violation of right, nor loss upon which to found an 
action. . . Actual injury and not anticipated injury is the ground of legal 
recovery. The plaintiff’s rights are invaded by repudiation of the con- 
tract only when it produces the effect of non-performance, or prevents 
him from entering upon or completing performance on his part, at 
a time when and in the manner in which he is entitled to perform it or 
have it performed. 


But it seems that these syllogistic arguments overlook the fact that 
repudiation impairs a contractual relationship existent between the 
parties before performance. This relationship may be a valuable part 
of the contract, viz., where one of the parties enters into collateral 
agreements in reliance upon the original contract. The security of a 
continued contractual relationship is a material economic asset which 
can only be adequately protected by allowing an immediate action by 
the injured party upon repudiation. There is an implied promise or 
a duty to preserve the contract relationship, and a repudiation be- 
fore performance, destroying the reasonable expectations of the inno- 
cent party, should give rise to an immediate cause of action. In 
Central Trust Co. v. Chicago Auditorium Ass'n," Pitney, J., says: 
Commercial credits are, to a large extent based upon the reasonable 
expectation that pending contracts of acknowledged validity will be per- 
formed in due course; and the same principle that entitles the promisee to 
continued willingness entitles him to continued ability on the part of the 
promisor. 


Hand, J., discussing anticipatory breach in Equitable Trust Co. 
v. Western Pacific Railway Co.,"* states: 

Its basis in principle is that a promise to perform in the future by 
implication includes an engagement not deliberately to compromise the 
probability of performance . .. A promise is a verbal act designed as a re- 
liance to the promisee, and so as a means to forecast his own conduct. 
Abstention from any deliberate act before the time of performance which 
makes impossible that reliance and that forecast ought surely to be in- 
cluded by implication. 


The statement is made in Roehm v. Horst'® by Fuller, C. J.: 
The parties to a contract which is wholly executory have a right to the 





“Supra note 10, at 533, 539. 
™240 U. S. 581, 591, 36 Sup. Ct. 412, 415 (1916). 
4244 Fed. 485, 502 (S. D. N. Y., 1917). 

*Supra note 9 at 19, 20 Sup. Ct. at 787. 
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maintenance of the contractual relations up to the time for performance, 
as well as to a performance of the contract when due. 


Professor Ballantine’* argues that the duty to keep the contract 
open is to be distinguished from the promise; and, therefore, a breach 
of such duty by repudiation must give rise to an immediate cause 
of action even though literally the promise has not been broken. 
It has been suggested that repudiation before breach is analogous 
to a tort which destroys a contractual relationship that the innocent 
party has a right to rely upon.’” But regardless of the attempt to 
reconcile the rule on strict legal theory, economic considerations seem 
to justify the general adherence to the doctrine of Hochster v. De La 
Tour, and warrant a departure from the finely drawn logical conclu- 
sion that a promise to perform at a future date cannot be broken be- 
fore that date. 

Equity will specifically enforce a contract that has been repudiat- 
ed, even though the suit is brought before the time fixed for per- 
formance; but the decree merely determines the rights of the parties 
under the contract and does not compel performance in advance of 
the time stipulated.1* P and D entered into a land contract in which 
P was to pay installments over a period of 5 years, at the end of 
which time D was to execute a warranty deed to him. During the 
first year D refused to carry out his contract and accept further 
payments. P filed a bill asking specific performance at once. The 
court decided that specific performance lies for anticipatory breach. 
However, the decree provided that P could not accelerate the con- 
veyance by paying the entire purchase price into court immediately, 
but he must pay into court as provided in the contract; and at the 
end of the stipulated time, full payment of the purchase price having 
been made, D must convey.’® 





%Henry Ballantine, Anticipatory Breach and the Enforcement of Contractual 
Duties (1924) 22 Micw. L. Rev. 329, 333. 

17Vold, Repudiation of Contracts (1926) 5 Nes. L. Buty. 267, 285; Vold, The 
Tort Aspect of Anticipatory Repudiation of Contracts (1927) 41 Harv. L. Rev. 340. 

Dixon v. Anderson, 252 Fed. 694 (C. C. A. 4th 1918); Stein v. Francis, 91 
N. J. Eq. 205, 109 Atl. 737 (1919); Miller v. Jones, 68 W. Va. 526, 71 S. E. 248, 36 
L. R. A. (N. S.) 408 (1911); Pegg v. Olson, 31 Wyo. 96, 223 Pac. 223 (1924). Con- 
tra: Friedman v. McAdory, 85 Ala. 61, 4 So. 835 (1888). In Crosby v. Georgia 
Realty Co., 138 Ga. 746, 76 S. E. 38 (1912), the court distinguished Miller v. Jones 
on the grounds that in that case specific performance merely enforced the con- 
tract at the time of performance; whereas, in the Crosby case the plaintiff asked 
that the defendant be made to execute a deed before the date of performance. Since 
the court, however, did not issue the decree until after the date of performance, 
it would seem that it might merely have enforced the contract. Cf. Clark v. 
Muirhead, 245 Mich. 49, 222 N. W. 79 (1928). 
Miller v. Jones, supra note 18. 
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EXCEPTION TO THE DocTRINE oF HocusTER v. DE La Tour 


The doctrine of Hochster v. De La Tour is applied to contracts 
for personal services,”° for sale of goods*' and realty,” and for mar- 
riage.2* An exception to the rule, however, exists in the case of 
bonds, notes, etc., and unilateral contracts where one side of the 
contract is executed and only money is left to be paid on the other 
side. The cases are uniform in holding that the doctrine of antici- 
patory breach does not apply to such contracts, so as to allow an 
action before the time of payment.** D agreed to pay P $10 per 
month for the duration of a lease which P was to execute for D. P 
performed ; then D repudiated. P sued at once for the entire amount 
owing him. The court held that “where the contract, or the un- 
performed portion of it, is merely to pay money at specified times, 
the refusal to pay does not accelerate the maturity of installments 
which are not due under the contract.”?® 

Where a contract, however, provided for delivery of iron in 
installments, the vendee to give his notes therefor payable in 4 months 
as each installment was delivered, but before the contract was com- 
pletely performed, the vendee refused to give any more notes, the 
vendor was allowed to sue immediately because the obligations— 
vendor to deliver iron and vendee to give his notes for same—were 
interdependent covenants.*® Had the notes been issued to the ven- 
dor upon which he had sued before the due date, the result would 
have been different, for then the action would be for money due at 
a future time rather than upon a promise (this case) to issue notes. 
The courts pretty generally take it for granted that the exception in 
these unilateral contracts is well founded, without inquiring into the 





*Bu-Vi-Bar Petroleum Corp. v. Krow, supra note 9; Sarle v. School District, 
supra note 8; Edwards v. School District, supra note 8; Jacobberger v. School Dis- 
trict, supra note 8; Casey v. Murphy, 143 Wash. 17, 253 Pac. 1078 (1927). 

™Tri-Bullion Smelting Co. v. Jacobsen, 233 Fed. 646 (C. C. A. 2d, 1916); Jor- 
dan v. Madsen, 69 Utah 112, 252 Pac. 570 (1926); Kamps & Sachsteder Drug Co. 
v. United Drug Co., 164 Wis. 412, 160 N. W. 271 (1916). 

2Stanley v. Anthony Farms, 93 Fla. 295, 112 So. 57 (1927). 

=Frost v. Knight, supra note 5; Burtis v. Thompson, 42 N. Y. 246 (1870) 
(The court limited the case to its facts without accepting the general rule of 
Hochster v. De La Tour). 

*%Moore v. Security Co., 168 Fed. 496 (C. C. A. 8th, 1909); Carrico v. Duval 
Printing Co., 219 Ala. 65, 121 So. 59 (1929); Manufacturer’s Furniture Co. v. 
Cantrell, 172 Ark. 642, 290 S. W. 353 (1927); Huffman v. Martin, 226 Ky. 137, 10 
S. W. (2d) 636 (1928) (see (1929) 27 Micnu. L. Rev. 811); Fidelity & Deposit Co. v. 
Brown, 230 Ky. 534, 20 S. W. (2d) 284 (1929); Leon v. Barnsdale Zinc Co., 309 Mo. 
276, 274 S. W. 699 (1925). Dicta: Roehm v. Horst, supra note 9; Greenway v. 
Gaither, Fed. Cas. No. 5788, at p. 1180 (D. Md. 1853); Daniels v. Newton, supra 
note 10; Alger-Fowler Co. v. Tracy, 98 Minn. 432, 107 N. W. 1124 (1906). 

*Manufacturer’s Furniture Co. v. Cantrell, supra note 24. 

**Nickols v. Scranton Steel Co., 137 N. Y. 471, 33 N. E. 561 (1893). Acc: Am. 
Mfg. Co. v. Klarquist, 47 Minn. 344, 50 N. W. 243 (1891). 
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reason for the exception. There are dicta in a few cases which offer 
an explanation for the exception, but they do not seem the basis for 
a sound distinction. Fuller, C. J., in Roehm v. Horst,*" says: 

In the case of an ordinary money contract, such as a promissory note, 


or a bond, the consideration has passed; there are no mutual obligations; 
and cases of that sort do not fall within the reason of the rule. 


In Alger-Fowler Co. v. Tracy,?* the court says: 


The reason why a contract to pay money at a definite time in the 
future is an exception to the rule is that money is not a commodity which 
is sold and bought in the market and the market value of which fluctuates, 
as is the case with grains, stocks, and other similar articles. 


Probably the strongest argument in favor of the exception is that 
to allow any action for money before the time stipulated for pay- 
ment in the contract would in effect remake the contract for the 
parties. The defendant would be forced to do that which he never 
agreed to do. But the innocent party has the same right to have the 
contractual relationship preserved and may place as high a value on 
the continued existence of this relationship in the case of a note as 
that of any other contract where the doctrine of anticipatory breach 
obtains. It would seem that the promisor has the same duty to keep 
the contract open, and why he shouldn’t be liable in damages for 
breach of this duty by repudiation is hard to see. Allowing immed- 
iate suit on notes upon repudiation before the due date would not 
accelerate the maturity thereof, but merely compensate in damages 
for the breach of the implied terms. Of course the measure of dam- 
ages would equal the discounted value of the note. But why should 
a wrongdoer be able to repudiate and thereby destroy a valuable 
contractual right of the innocent party without being liable in dam- 
ages f° 

Professor Vold has suggested that since negotiable instruments 
are generally short time paper the advantage of allowing immediate 
redress upon repudiation would not be appreciable.*° This is not a 
cogent reason, for if one goes as far as to say repudiation is the 
breach of a legal duty to keep the contract open, then he cannot dis- 
tinguish between the cases involving a short time between repudia- 
tion and performance and those where the date of performance is a 
long time off. A right is invaded and an action for damages should 





“Supra note 9 at 17, 20 Sup. Ct. at 786. 
*Supra note 24 at 437, 107 N. W. at 1126. 
*®Limburg, Anticipatory Repudiation of Contracts (1925) 10 Corn. L. Q. 135 at 
144. See also 5 Pace, Contracts (1921) §2891. 
*Supra note 17, 5 Nes. L. But. at 291. 
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accrue as a matter of law upon acceptance of repudiation as breach by 
the innocent party. 

Guitron v. Rodriguez," a California case decided by the District 
Court of Appeals in 1930, seems to break away from the well estab- 
lished exception to the rule of Hochster v. De La Tour. P contract- 
ed to sell a grocery store to D for $3700, $1000 of which was to be 
paid at the time of transfer, the balance in monthly installments of 
$150 each. D made the first payment and P transferred the prop- 
erty. Then D, while in possession of the property, repudiated the 
contract. P sued immediately, the complaint stating two causes of 
action: (1) on the contract itself; (2) for the recovery of dam- 
ages for breach. D insisted that the action was premature because 
the contract called for monthly payments and they were not due at 
the time of the suit. The jury awarded $1000 damages. Judgment 
on the verdict was sustained on appeal, the court saying: 

It is argued that the verdict cannot be justified under the provisions 
of Section 3310, Civil Code, where the full contract price is the measure 
of the detriment caused by the breach of a buyer’s agreement to accept 
and pay for personal property, whereas in this action the jury awarded the 
plaintiff no more than $1000. If the point were raised by the plaintiffs, we 
might be constrained to give it some consideration, but we cannot perceive 
how the defendants can possibly be prejudiced through a verdict of $1000 
instead of $2700. 


The case makes no reference to the exception to the doctrine of an- 
ticipatory breach applying to this type of case nor does it cite any 
cases on the point, and since it is not a decision of the highest court of 
the state it may not be entitled to a great amount of weight; but it 
is submitted that the case represents a commendable departure from 
the general trend of decisions on this point. 

This exception is correctly analyzed by Hand, J., in Equitable 
Trust Co. v. Western Pacific Railway Co.** when he says it exists 
only “because the eventual victory of the doctrine [of Hochster v. De 
La Tour] over vigorous attack has not left it scathless.” 

The right to sue immediately upon the repudiation of an insur- 
ance contract by the insurer during the lifetime of the insured is 
far from a settled question. P was to pay a fixed premium during 
his life and at his death the insurance company promised to pay 
$5000 to his beneficiary. P paid several premiums. Then the in- 
surance company notified him that it was reducing its liability on 
the policy in case of death to $2000 and that it would accept no more 
premiums on the terms of the original policy. The New Jersey 





™288 Pac. 134 (Cal. App. 1930). 
"Supra note 14 at 501. 
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Supreme Court** held that P might sue immediately for breach of 
contract and recover damages. Upon analogous facts Wisconsin** 
has reached the same result as New Jersey; but the New York® and 
Massachusetts** courts have said no right of action accrues until 
the death of the insured. Professor Williston*’ insists that the re- 
fusal to accept premiums constitutes an actual breach of contract 
upon which an immediate right of action should be maintained; and 
that the doctrine of anticipatory breach is not involved, because “a 
contract of insurance includes by necessary implication a promise on 
the part of the insurer to accept premiums at the rate fixed by the 
original contract.” This explanation is plausible** and forms a basis 
for deciding these insurance cases without running afoul the rule re- 
garding unilateral contracts. 

These insurance cases, however, are not contracts fully per- 
formed on one side with only money left to be paid on the other. 
The insured still must pay premiums according to the terms of the 
policy as a condition precedent to recovery on the policy, which takes 
the case out of the strictly unilateral class of contracts in which the 
obligation has been fully performed on one side. In every in- 
surance contract the insured bargains for a future protection, either 
in the form of an endowment to himself or a cash payment to his 
beneficiary, and it is of the greatest importance to him that he be cer- 
tain of the continued validity of the policy. He did not contract for 
a law suit to test the validity of the policy at his death but for a pres- 
ent right to be assured of its validity. To postpone the right to sue 
upon a repudiation by the insurer until the death of the insured de- 
feats one of the major features of the policy, for the insured could 
never know during his life whether his beneficiary was adequately 
protected. Immediate suit upon repudiation appears to be the more 
salutary rule of law. 





%0Q’Neill v. Supreme Council, 70 N. J. L. 410, 57 Atl. 463 (1904). 

*Merrick v. Northwestern National Life Insurance Co., 124 Wis. 221, 102 N. 
W. 593 (1905). 

*SLangan v. Supreme Council, 174 N. Y. 266, 66 N. E. 932 (1903). The court 
held that there was no breach since defendant could not, by repudiation, terminate 
its liability under the benefit certificate, because the amendment reducing the lia- 
bility of the insurance company upon its policy was void without the mutual 
consent of the parties. The court suggested that the plaintiff might invoke equity 
to protect his rights by a decree in the nature of a declaratory judgment. 

In Michaelson v. Security Mutual Life Ins. Co., 154 Fed. 356 (C. C. A. 3rd, 
1907) the Circuit Court of Appeals for the New York district held that if the 
insurance company’s repudiation amounts to a breach, the plaintiff may sue at 
once. 

*Porter v. Supreme Am. Legion of Honor, 183 Mass. 326, 67 N. E. 238 (1903). 
The decision is based upon the doctrine of Daniels v. Newton, supra note 10. 
“Supra note 11, §1330. 

*Supra note 16 at 335; supra note 29 at 145. 
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Wuat ConstTITuTES REPUDIATION 


A repudiation or renunciation, to give rise to a cause of action 
upon acceptance thereof, must be clear and unequivocal.*® A mere 
assertion by a party to a contract that he will be unable or will refuse 
to perform his contract is not sufficient to constitute a renuncia- 
tion ;*° nor is a threat to refuse a cargo by the master of a ship un- 
accompanied by such an act as taking the vessel away from the port 
sufficient.** P, on one side, and A and B, on the other, entered into 
a contract on Feb. 9. Feb. 18 A wrote P repudiating the contract, 
but B’s name was not included. March 1 P performed, which was 
the date set for performance in the contract. A and B refused per- 
formance, whereupon P sued. It was held that since only one of the 
parties defendant signed the repudiation, it was not so unambiguous 
as to amount to a renunciation which would prevent P from per- 
forming.*? 

The test as to whether repudiation is unequivocal is whether a 
reasonable person would be warranted in inferring from the words 
used that the contract would not be carried out.** If the alleged 
renunciation consists of words and conduct of the parties about 
which there is a dispute of fact, the question of renunciation is for 
the jury.“* Where the renunciation is unequivocal, it may be treated 
by the innocent party as breach although the repudiator’s motive is 
founded upon a good faith misinterpretation or misreading of the 
terms of the contract.* 

The repudiation need not be formal.*® A refusal to pay an in- 
stallment is sufficient.*7 It was held a good renunciation where plain- 
tiff and defendant lived together, and defendant promised to marry 
plaintiff at a subsequent time; then he told her to get out as he didn’t 
want anything more to do with her.** 

A dispute as to the meaning of the contract does not amount to 





*Smoot’s case, supra note 9; Dingley v. Oler, supra note 9; Ollinger & Bruce 
Dry Dock Co. v. Gibbony, 202 Ala. 516, 81 So. 18 (1919); Paducah Cooperage Co. 
v. Arkansas Stave Co., 193 Ky. 774, 237 S. W. 412 (1922); Nightingale v. Leith, 120 
Me. 501, 115 Atl. 265 (1921); Buys v. Travis, 243 Mich. 470, 221 N. W. 798 (1928). 

“Clark & Co. v. Miller, 154 Miss. 233, 122 So. 475 (1929). 

“The Adamello, 19 F (2d) 388 (E. D. Va. 1927). 

“Fountain City Drill Co. v. Peterson, 126 Wis. 512, 106 N. W. 17 (1906). 

*Monte Vista Farmer’s Co-op Produce Co. v. Bemis Bag Co., 294 Fed. 8, 12 (C. 
C. A. 8th, 1923); Forslind v. Benchley-Crundall, supra note 6. 

“Gunther v. Gunther, 181 Mass. 217, 63 N. E. 402 (1902). 

“Clausen v. Canada Timber & Lands, Ltd., [1923] 4 D. L. R. 751. 

“Trowbridge v. Jefferson Auto Co., 92 Conn. 569, 103 Atl. 843 (1918); Johnson 
v. Levy, 122 La. 118, 47 So. 422 (1908); Davidor v. Bradfor, 129 Wis. 524, 109 N. 
W. 576 (1906). 

“Ambler v. Sinaiko, 168 Wis. 286, 170 N. W. 270 (1919). 

*Parkinson v. Murphy, (R. I.) 107 Atl. 235 (1919). 
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renunciation in the absence of an absolute refusal to perform. 
Where a contract called for “class B” poles and the buyer declared 
he would not accept anything under “standard class B” poles, which 
were a different grade from those stipulated for, the court held that 
this amounted to repudiation which, continuing to the time of per- 
formance, excused the innocent party from performance.” 

If one party to a contract notifies the other that he will not 
perform unless such other party assents to a material modification 
of the contract, or to the addition of new terms, such conduct 
amounts to renunciation." Thus in Jordan v. Madsen,*? P contract- 
ed with D to purchase a car to be delivered the following spring. D 
agreed to take a second hand car in a trade, paying P $500 in cash 
therefor and crediting him with $400 toward the price of the new 
car. In January D refused to carry out the contract unless it was 
modified to the extent of reducing the credit for the second-hand 
car to $250. The court held that D’s refusal to perform unless P 
consented to a material modification of the contract amounted to a 
renunciation. A request or demand for modification must amount 
to an unequivocal renunciation to constitute breach.** Where the 
buyer insists that he will not perform unless credit is extended to 
him, whereas the original contract contemplated cash, such insistence 
upon a modification is renunciation. 

Renunciation must pertain to the present; a tentative future 
repudiation although accepted by the innocent party, does not consti- 
tute breach.*® Renunciation must go to the essence of the contract—. 
to a vital portion thereof—and renunciation of a minor or subsidiary 
portion or provision of a contract is not enough.*® 


ELECTION 


Repudiation of an executory contract before the time of per- 





“Shupe v. Thede, 205 Iowa 1019, 218 N. W. 611 (1928); Southern Pub. Ass’n 
v. Clement Paper Co., 139 Tenn. 429, 201 S. W. 745 (1918); Armstrong ¥. Ross, 61 
W. Va. 38, 55 S. E. 895 (1906). 

%Bragg v. Peytona Lumber Co., 102 W. Va. 587, 135 S. E. 841 (1926). 

SNational Contracting Co. v. Hudson River Water Power Co., 192 N. Y. 209, 
84 N. E. 965 (1908); Petersburg Fire, Brick & Tile Co. v. Am. Clay Mach. Co., 89 
O. S. 365, 106 N. E. 33 (1914). 

=Supra note 21. 

8Pima Farms Co. v. Fowler, 32 Ariz. 331, 258 Pac. 256 (1927). 

“Ward v. United Coal Co., 269 Pa. 259, 112 Atl. 16 (1920). 

‘Johnstone v. Milling, 16 Q. B. D. 460 (1886); Hollerbach & May Contract Co. 
v. Wilkins, 130 Ky. 51, 112 S. W. 1126 (1908); Kilgore v. Society, 90 Tex. 139, 
37 S. W. 598 (1896). 

“Baker & Stewart Lumber Co. v. Hines Lumber Co., 137 Fed. 300 (C. C. W. 
D. Wis., 1905); Goldstein v. Sachs, 138 Md. 503, 114 Atl. 593 (1921); Fayette-Kana- 
wha Coal Co. v. Lake & Export Coal Corp., 9 W. Va. 132, 112 S. E. 222 (1922); 
Bannister v. Victoria Coal & Coke Co., 63 W. Va. 502, 61 S. E. 338 (1908). 
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formance is not of itself a breach, but it gives the innocent party an 
election to accept the repudiation as breach and sue immediately or 
to wait until the date of performance to sue. This rule was enunciat- 
ed in Frost v. Knight.** In that case D promised to marry P at 
the death of his father. While his father still lived D' renounced 
his promise. P sued at once and before the death of his father. 
Lord Cockburn, C. J., applied the doctrine of Hochster v. De La 
Tour to contracts of marriage, and then he went on to say, by way of 
dictum, for all the court was required to decide was whether an ac- 
tion for breach of a contract would lie before the date on which the 
marriage was to take place, that: 

The law with reference to a contract to be performed at a future 
time, where the party bound to performance announces prior to the time 
his intention not to perform it, may be thus stated. The promisee, if he 
pleases, may treat the notice of intention as inoperative and await the time 
when the contract is to be executed, and then hold the other party re- 
sponsible for all the consequences of non-performance, but in that case 
he keeps the contract alive for the benefit of the other party as well as 
his own; he remains subject to all his own obligations and liabilities under 
it, and enables the other party not only to complete the contract, if so 
advised, notwithstanding his previous repudiation of it, but also to take 
advantage of any supervening circumstances which would justify him in 
declining to complete it. On the other hand, the promisee may, if he 
thinks proper, treat the repudiation of the other party as a wrongful 
putting an end to the contract, and may at once bring his action as on a 
breach of it, and in such action he will be entitled to such damages as 
would have arisen from the non-performance of the contract at the ap- 
pointed time, subject, however, to abatement in respect of any circum- 
stances which may have afforded him the means of mitigating his loss. 


The bringing of an action,** or a change of position by the inno- 
cent party in reliance upon the repudiation,®® indicates an election to 
accept the repudiation as breach and precludes a subsequent with- 
drawal of the repudiation. In Nilson v. Morse,® P contracted to 
pull stumps on D’s field. P had partially performed by seeding time 
in the spring when D ordered him to stop work. Before P altered his 
position or stopped work D notified P that he might pull the remaind- 
er of the stumps in the proper season. The court held that such an 
explanation of the notice to quit work, “being given before the plain- 





Supra note 5. 

Liberty Life Ins. Co. v. Olive, 180 Ark. 339, 21 S. W. (2d) 405 (1929); Wat- 
erman v. Bryson, 178 Iowa 35, 158 N. W. 466 (1916); Finch v. Sprague, 117 Wash. 
650, 202 Pac. 257 (1916). 

*Rayburn v. Comstock, 80 Mich. 448, 45 N. W. 378 (1890); Ault v. Dustin, 160 
Tenn. 366, 45 S. W. 981 (1898). Cf. Landes v. Klopstock, 252 Fed. 89 (C. C. A. 
2d, 1918). See Vold, Withdrawal of Repudiation after Anticipatory Breach of 
Contract (1926) 5 Texas L. Rev. 9. 

52 Wis. 240 (1881). 
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any damage from such notice, was a withdrawal of 


for.” 
If the innocent party does not elect to accept 


pany if it would convey them to D, and P agreed to 
a new corporation on the basis of these bonds. D 
within 60 days, but during that time he repudiated. 


breach. During the 60 day period, however, the 


sued for breach of contract. At the trial P attem 
might proceed on the theory of anticipatory breach. 
1 as a breach and sued thereon, but that this invo 


Since P gave no indication of his acceptance of the 
shipped the goods regardless, he waived his right 
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tiff had acted upon it and quit work, and before he had sustained 


the absolute no- 


tice to terminate the contract contained in the written notice; and 
therefore the plaintiff would not be justified in abandoning the con- 
tract and relying upon such written notice as his justification there- 


the repudiation, 


as breach, the contract remains in force for the benefit of both part- 
ies, and the repudiator may withdraw the repudiation and perform, or 
any subsequent impossibility will excuse his performance.** In Ma- 
guire v. Johnston, D agreed to purchase bonds from a Trust Com- 


organize with D 
was to perform 
P refused to ac- 


cept the repudiation as breach and sued after the 60 day period for 


Trust Company 


conveyed to another thereby making D’s performance impossible. 
The court decided for D on the grounds that since P failed to accept 
the repudiation the contract remained operative for the benefit of 
both parties ; and the Trust Company by selling to another discharged 
the contract as to D because performance by him of the contract with 
P thereafter became impossible. In Washburn-Crosby Co. v. Ku- 
biak,® there was a contract to buy and sell flour and corn, perform- 
ance to be had Jan. 5. D repudiated Dec. 1. P shipped the flour, 
which D refused to accept; but no corn was shipped. In January P. 


pted to establish 


that the letter of Dec. 1 from D was such a repudiation that the suit 


The court said 


that P might have elected to consider the renunciation of D on Dec. 


Ived an election. 
renunciation and 
to treat the re- 


nunciation as breach at trial. The court held for D because P did 
not ship both the flour and corn as required by the contract, and 
therefore D was within his rights in rejecting the flour. 





(1905); Black & Yates v. Negros-Philippine Lumber Co., 32 
398 (1924). 

207 Pa. 592, 57 Atl. 64 (1904). 
%175 Wis. 291, 185 N. W. 162 (1921). 








“Avery v. Bowden, 5 E & B 714 (1855); Cromwell v. Morris, 34 D. L. R. 305 
(1917); Smith v. Georgia Loan, Saving & Banking Co., 113 Ga. 975, 39 S. E. 410 
(1901); Shields v. Carson, 102 Ill. App. 38 (1902); Johnson v. Wright, 175 Minn. 
236, 220 N. W. 946 (1928); Inman v. Elk Cotton Mills, 116 Tenn. 141, 92 S. E. 760 
(1906); Greenwall Theatrical Circuit Co. v. Markowitz, 97 Tex. 479, 79 S. W. 
1069 (1904); Woodman v. Blue Grass Land Co., 125 Wis. 489, 104 N. W. 920 


Wyo. 248, 231 Pac. 
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There is discord in the cases as to when the election should be 
made. It has been held that the election to treat repudiation as a 
breach must be made promptly if at all,°* or at least within a reason- 
able time.*© On the other hand the injured party has been allowed 
to accept the repudiation after a delay of four months.** These cases 
holding that a repudiation must be accepted within a reasonable time 
or any specific time are apparently wrong on principle because they 
consider repudiation as an offer that lapses if not accepted within a 
reasonable time; whereas the rule in fact is that a repudiation con- 
tinues until retracted. If the innocent party after receiving notice 
of the renunciation still insists upon performance or manifests a will- 
ingness to receive performance, there are several English dicta®’ and 
a Canadian holding** that he has waived his right subsequently to 
accept the repudiation as breach; but English courts have construed 
a repudiation which has not been affirmatively retracted down to the 
time of performance as a continuing repudiation with all its legal 
incidents, even though the innocent party has, in the meantime, urged 
that the contract be performed according to its terms. 

The American authorities stand for the rule that if the innocent 
party does not take immediate advantage of a repudiation but in- 
stead indicates his intention to receive performance, so long as the 
defendant’s repudiation is not withdrawn and the innocent party is 
not himself in default, he may still elect to treat the repudiation as 
breach,”° even though the innocent party urges performance without 
an answer from the repudiator.”* In Bu-Vi-Bar Petroleum Corp. 
v. Krow,™ decided in 1930, P contracted to drill an oil well for D. 
On March 22, D renounced. On April 1, P insisted on perform- 
ance by telegram, but D never answered. Then P allowed the lease 
which he had on oil lands to lapse (this act amounted to a reliance on 
the repudiation and a change of position). D contended that P’s 
telegram of April 1 was an election to keep the contract open for the 
benefit of both parties; and, therefore, his letting the lease lapse sub- 





“Kilgore v. Society, supra note 55. 

®*Alger-Fowler Co. v. Tracy, supra note 24; Berners v. Fleming [1925] 1 Ch. 
264. 
“Louisville Packing Co. v. Crain, 141 Ky. 379, 132 S. W. 575 (1910). 

“Frost v. Knight, supra note 5, at 112; Avery v. Bowden, supra 61, at 728; 
Johnstone v. Milling, supra note 55, at 470. 

®Dalrymple v. Scott, 19 Ont. App. 477 (1892). 

Ripley v. McClure, 4 Ex. 345 (1849). 

*Tri-Bullion Smelting Co. v. Jacobsen, supra note 21; United Press Ass’n v. 
National Newspaper Ass’n, 237 Fed. 547 (C. C. A. 8th, 1916); Bu-Vi-Bar Petrol- 
eum Corp. v. Krow, supra note 9; Zuck v. McClure & Co., 98 Pa, 541 (1881). 

“Louisville Packing Co. v. Crain, supra note 66. 

“Supra note 9 at 491, 492. 
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sequently discharged D from performing. The court held for P, 
Phillips, J., saying : 

After the repudiation of the contract by defendant on March 22, the 
plaintiffs were excused from performing or tendering performance of the 
contract upon their part, so long as the repudiation was not retracted, and 
for a reasonable time thereafter. . . A continued willingness upon the part 
of the injured party to receive performance is an indication that, if the 
repudiator will withdraw his repudiation, but not otherwise, the contract 
may proceed. It is not an irrevocable election not to elect to treat the 
renunciation as a breach. 


The theory back of these cases is that plaintiff’s willingness to re- 
ceive performance amounts to a request to defendant to retract his 
renunciation and a failure to retract implies a continued repudiation. 

It follows from the American rule that if the innocent party dis- 
regards the repudiation up to the time of performance, he may sue 
thereon, it having not been retracted, and recover damages for breach 
of contract without tendering performance. Repudiation operates as 
a waiver of performance; and, therefore, excuses a_ useless 
tender. The English rule is often cited as _ contrary; 
but in British and Beningtons Ld. v. North Cachar Tea Co.," de- 
cided in 1923, it was held that performance or tender was waived 
on the part of the seller by the buyer’s repudiation. This case seems 
definitely to put England with the weight of authority which holds 
that a tender is not necessary where the repudiation remains unre- 
tracted down to the time of performance.”® 


REPUDIATION BY LETTER 


Where the notice of repudiation is by letter’ or telegram™® 





™Lagerloef Trading Co. Inc. v. Am. Paper Products Co., 291 Fed. 947 (C. C. 
A. 7th, 1923); Bu-Vi-Bar Petroleum Corp. v. Krow, supra note 9; Strasbourger v. 
Leerburger, 233 N. Y. 55, 134 N. E. 834 (1922). ResTaTeEMENT oF THE Law or Con- 
Tracts, Tentative Draft No. 7 (1930) § 312 is in accord. 

“Frost v. Knight, Johnstone v. Milling, and Avery v. Bowden, supra note 67, 
contain dicta to the effect that unless the injured party elects to treat the repudia- 
tion as a breach, he cannot recover without proving performance, since the con- 
tract remains in force for the benefit of both parties. 

In Dalrymple v. Scott, supra note 68, the court held that since plaintiff did not 
accept the renunciation at the time it was made, the contract remained open for 
both parties; and in order for plaintiff to maintain his action he must prove per- 
formance of his condition precedent. 

In Ripley v. McClure, supra note 69, the court considered that the renuncia- 
tion was reiterated and continued down to the time of performance, operating as 
a breach at that time, and thereby excusing plaintiff’s tender of performance. 

711923] A. C. 48. To the same effect, Braithwaite v. Foreign Hardwood Co., 
[1905] 2 K. B. 543. 

See a very comprehensive discussion of this subject in the article by Lim- 
burg, supra note 29, at 148. 
™Anglaize Box Co. v. Fibre Box Co., 35 F. (2d) 822 (C. C. A. 6th, 1929). 
Wester v. Casein Co., 206 N. Y. 506, 100 N. E. 488 (1912). 
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and is accepted as breach by the innocent party, it has been held the 
breach occurs as of the time when and the place where the letter or 
telegram was dispatched.”* In Martin v. Stout,*° D, a British sub- 
ject resident in England, contracted in England to buy from P, who 
was a resident in Egypt, a concession granted by the Egyptian Gov- 
ernment in connection with irrigation and also for the employment 
of P in Egypt. D repudiated the contract by cable despatched from 
England. P sued in the British consular court for Egypt, making 
substituted service on D as permitted for a breach of contract occur- 
ring in Egypt. The Privy Council held that since the cable renounc- 
ing the contract was dispatched in England, the breach took place 
there, and the consular court had no jurisdiction. 

Unless the injured party elects to treat a repudiation as breach, 
it does not have that effect.** It would seem, therefore, that the 
breach could not be held to take place until the innocent party treats 
the letter or telegram as such; and in that event the breach occurred 
where the innocent party took action in accepting the same.* 


STATUTE OF LIMITATIONS 


Another interesting question is whether the statute of limita- 
tions starts to run from the date of the repudiation or from the date 
fixed by the contract for performance. If the rationale of the cases 
in the preceding paragraph obtains, it would seem that the statute 
must run from the date of renunciation; yet in Ga Nun v. Palmer*® 
the New York court decided that where the injured party accepts 
the renunciation, the statute of limitations runs from that time; but 
the contract may be treated as still in force and action delayed until 
the date of performance, in which case the statutory period would 
commence at that time. In that case A contracted to pay P $70 
a month and leave her $20,000 at her death in consideration of P’s 
caring for and supporting A during her life. After the contract had 
run two years A left P’s house with the intention of never return- 





“RESTATEMENT OF THE Law or Contracts is in accord. See supra note 73, $312 
(A). 

[1925] A. C. 359. 

“Johnstone v. Milling, supra note 55; Hanging Rock Co. v. Roots Co., 10 F. 
(2d) 154 (C. C. A. 7th, 1925); Lake Shore & Mich. Southern Ry. Co., v. Richards, 
152 Ill. 59, 38 N. E. 773 (1894). 

Supra note 11, §1332; (1930) 78 U. or Pa. L. Rev. 783. But see a contrary 
point of view in (1930) 28 Micu L. Rev. 761, based upon Vold’s theory in an arti- 
cle, Anticipatory Repudiation of Contracts and Necessity of Election (1927) 26 
Micu. L. Rev. 502, to the effect breach occurs at the time of repudiation regard- 
less of whether the repudiation is accepted as such by the innocent party. 

$202 N. Y. 483, 96 N. E. 99 (1911) Accord: Henry v. Reed, 80 Kan. 380, 102 
Pac. 846 (1909). 
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ing and resided thereafter with D until her death, making D her sole 
legatee and devisee and appointing D her administratrix. P brought 
her action against D, as administratrix, more than six years after the 
repudiation ; but the court held that the action was not barred by the 
statute of limitations. Except in an unusual case such as this the 
statute of limitations will probably not be involved, but the case is 
undoubtedly right and represents the weight of authority. 


DAMAGES 


The general rule that damages are assessable as of the time of 
performance applies to cases of renunciation.** When an action is 
brought upon renunciation before the date stipulated in the contract 
for performance, often considerable difficulty is encountered in ar- 
riving at a correct estimate of what the damages would be at the fu- 
ture date of performance. A few cases hold arbitrarily that damages 
shall be assessed as of the time of breach regardless whether evi- 
dence is available as to the value at the time of performance ;** other 
courts have refused to go this far and have held that in the absence 
of evidence to show price at the time of delivery, damages shall be 
assessed as of the date of breach.** D contracted to saw timber upon 
the land of P. D renounced the contract before the date of perform- 
ance and P sued immediately. The court held that P was entitled to 
damages “for continued and prospective failure of performance to 
be assessed upon the value at the time of breach.” The court went 
on to say, however, that if the time for performance had elapsed | 
when the action was brought the value of the timber at such time 
might have been used to determine damages.** Most courts assess 
damages as of the time of performance; but 

Where a case is tried before the time for performance, it is clearly 
necessary to speculate as to a future market price, that at the time for de- 
livery. As far as the problem is one of evidence, it would seem that evi- 
dence should be taken at the latest practical time in order to most ac- 


curately forecast the market price of the commodity at the time of de- 
livery. This time might conceivably be the day before such evidence was 





“Leigh v. Paterson, 8 Taunt. 540 (1818); Phillpotts v. Evans, supra note 3; 
Davis v. Bronson, 2 N. Dak. 300, 50 N. W. 836 (1891); Dose v. Lilly Co., 132 Ore. 
533, 286 Pac. 560 (1930); Huessener v. Fishel & Marks Co., 281 Pa. 535, 127 Atl. 
139 (1924). 

*Williams v. De Soto Oil Co., 213 Fed. 194 (C. C. A. 8th, 1914); Lompoc 
Produce Co. v. Browne, 41 Cal. App. 607, 183 Pac. 166 (1919); Progressive Smelt- 
ing & Metal Corp. v. Ansonia Foundry Co., 93 Conn. 123, 105 Atl. 322 (1918) (Dam- 
ages were assessed at the date of repudiation even though plaintiff did not elect 
to sue thereon for weeks afterwards). 

Stephen M. Weld & Co. v. Victory Mfg. Co., 205 Fed. 770 (D. C. E. D. N. 
Car. 1913). 

Fail & Miles v. McRae, 36 Ala. 61 (1860). 
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actually submitted. It has been held that market quotations in reliable 
trade journals or market quotations of exchanges on which a commodity 
is bought and sold are good evidence of market value. Wilber v. Bucking- 
ham, 153 Iowa 194, 132 N. W. 960 (1911) ; Chicago, B. & Q. R. v. Todd, 
74 Neb. 712, 105 N. W. 83 (1905) ; see Pescke v. Wright, 93 Misc. 154, 
161, 156 N. Y. Supp. 773 (1916). Likewise it would seem that similar 
quotations for futures deliverable at the same date as that specified by the 
contract in question would be good evidence of the value of future per- 
formance. Such quotations could usually be obtained as late as the close 
of the market on the day previous to that on which they were to be sub- 
mitted as evidence. There are some cases which apparently accept. the 
latest good evidence available. Goldfarb v. Campe Corp., 99 Misc. 475, 
164 N. Y. Supp. 583 (1917).8§ 





There is a long line of cases running back to Clark v. Marsig- 
ia,® decided in 1845, which holds that after a repudiation by one 
purty to a contract the other cannot continue to perform and recover 
for full performance. In Davis v. Bronson,®° P contracted to build 
a creamery for D. Before P had taken any steps to build, D re- 
pudiated; but P performed and then sued for the contract price. 
The court held for D, saying: 

The repudiating party cannot force the innocent party to sue for 
breach before the time for performance and have his damages fixed as 
of the time of repudiation. But when the time to perform arrives, then, 
if the refusal to carry out the agreement is not withdrawn, there is no 
principle upon which the other party to the contract can perform and 
sue for the contract price any more than in the case of a refusal made for 
the first time on the very day of performance. The party keeping the 
contract need not mitigate the damages by treating as final a premature 
repudiation thereof, but this is far from establishing the proposition that 
he may increase the amount to be paid by the other party by completing 
the contract after notice of the repudiation, made on the day of per- 
formance or made before that day and never withdrawn, but on the con- 
trary, constantly insisted upon down to and including that day. 

The question in all cases is whether one party has prevented per- 
formance by the other party at the time when performance by him is due. 
This can be done as well by preventing the taking of those preliminary 
steps without which the final step cannot be taken as by preventing the 
taking of the final step itself. These preliminary steps must often precede 
by many days the time of performance, and it, therefore, must follow that 
notice of refusal to carry out the contract in such a case, given before 
the time of performance, will operate as a breach of the contract in case 
the time has arrived at which the person willing to keep the contract may 
enter upon the work under the contract. 





%8(1924) 24 Cor. L. Rev. 55. 

Snelling v. Dice, (Mass. 1930), 170 N. E. 403; Clark v. Marsiglia, 1 Denio 
(N. Y.) 317 (1845); Dillon v. Anderson, 43 N. Y. 232 (1870); Witzel v. Rixse, 93 
Okla. 216, 220 Pac. 607 (1923); Danforth & Co. v. Walker, 37 Vt. 239 (1864); Craig 
v. Higgins, 31 Wyom. 166, 224 Pac. 668 (1924). 

Supra note 84. 
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This rule is a specific application of the general rule that plain- 
tiff must mitigate damages as far as possible without incurring loss 
to himself. This rule presupposes that repudiation operates as if an 
immediate breach of contract, for so long as the contract remains in 
force, there is neither occasion nor obligation to mitigate damages 
which only arise upon breach. If the cases which propound this 
doctrine, however, be examined as to their particular facts, it will 
be found that the renunciation occurs after performance by the in- 
nocent party has commenced or at the time his performance is due, 
the effect of which is discussed in the next section. These cases are 
consequently no authority for the proposition that the innocent party 
must, by a forward contract, mitigate damages when the renuncia- 
tion occurs before the time for his performance.** 

Upon repudiation of a contract for the sale of goods, the inno- 
cent party can not insist upon performing and hold the repudiator 
for shipping costs.*? In Edgar & Son v. Grocers’ Wholesale Co.,®* 
D contracted to buy sugar from P. Before the time of performance 
D repudiated ; but P waited until the date of performance and then 
shipped the sugar to D, storing it upon D’s refusal to accept same. 
Later P sold it and sued for the difference between the contract 
price and the amount realized from the sale, plus freight and storage 
charges. The court held that the innocent party is bound to mini- 
mize damages upon repudiation; and since sugar is a commodity 
which can readily be disposed of, he was not justified in shipping 
after repudiation and holding D for freight and storage. 

If performance will not enhance damages there would seem 
to be no objection to performing. If P pays the freight charges to 
the place of delivery he can recover the difference between the con- 
tract price and the market price at such place. Although Roebling 
Sons’ Co. v. Lock Stitch Fence Co.** has often been cited for the 
proposition that the innocent party can insist upon performance af- 
ter a repudiation and enhance damages by holding the defendant for 
added freight charges, it is submitted the case does not go that far. 





“Kadish v. Young, 108 Ill. 170, 43 Am. Rep. 548 (1883). In employment cases, 
at least where the discharge of the employe occurs at the time of performance, 
he must use reasonable diligence to secure like employment in order to mitigate 
damages. Ryan v. Mineral High School District, 27 Colo. App. 63, 146 Pac. 792 
(1915); Bertholf v. Fisk, 182 Iowa 1308, 166 N. W. 713 (1918); Morris Shoe Co. 
v. Coleman, 187 Ky. 837, 221 S. E. 242 (1920); Babcock v. Appleton Co., 93 Wis. 
124, 67 N. W. 33 (1896). 

“Edgar & Sons v. Grocers’ Wholesale Co., 298 Fed. 878 (C. C. A. 8th, 1924); 
John Service, Inc. v. Goodnow-Pearson Co., 242 Mass. 594, 136 N. E. 623 (1922); 
Bennett v. Dayton, 102 W. Va. 197, 135 S. E. 13 (1926). 

Ibid. 
130 Ill. 660, 22 N. E. 518 (1889). 
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D, a resident of Ill., contracted to buy of P, a resident of N. J., 500 
tons of barbed wire, delivery to be made by July 1. After 120 tons 
had been delivered, on May 18 D refused to receive further ship- 
ments. P, nevertheless, shipped the remaining wire to D; and upon 
D’s refusal to accept it, he sold it at public sale at the place of de- 
livery. Freight charges were included in the contract price and paid 
by P. The court allowed as damages the difference between the con- 
tract price and the market price at the time and place of delivery. 
If this rule, which is accepted as a maxim in the law, means what it 
says, then the defendant has suffered no greater damages in this 
case by having plaintiff ship the goods to the place of delivery than 
he would if they were sold at the place of shipment, granting that 
the market price is the same in either place, for the plaintiff paid the 
freight charges; and in either case the measure of damages would 
be the difference between the contract price and the market price. 
But if the court in determining damages may inquire into the values 
constituting the contract price and deduct from the stipulated con- 
tract price the freight charges which were included therein, then the 
defendant is justified in claiming plaintiff piled up damages by ship- 
ping the goods. However, if the court may do this, then the measure 
of damages is not computed on the contract price as stated in the 
rule, but on the contract price less those values which the court may 
consider should be deducted therefrom. 

In Barber Milling Co. v. Leichthammer Baking Co.,” the seller 
shipped flour to the place of delivery after repudiation by the buyer, 
and was allowed not only the loss suffered by a fall in the price, but 
also additional transportation charges resulting from a resale in the 
nearest market after the flour reached its destination. This case 
clearly abrogates the rule regarding mitigation of damages,®* and is 
not in accord with the best mercantile policies. 

Where one of the parties to a bilateral contract repudiates, the 
innocent party has an election to pursue one of 3 remedies: (1) 
To rescind the contract and recover in quasi-contract for any acts 
done thereunder; (2) To elect to treat the renunciation as breach 
either by a change of position in reliance thereon or immediate suit ; 
(3) To await the date of performance and sue at that time.°’ Al- 
though a few cases have held that the plaintiff is under an affirma- 
tive duty to make a forward contract to mitigate damages when a 
contract for sale or purchase of goods has been repudiated before per- 





%273 Pa. 90, 116 Atl. 677, 27 A. L. R. 1227 (1922). 
(1922) 21 Micu L. Rev. 214. 
“Lake Shore & Mich. Southern Ry. Co. v. Richards, supra note 81. 
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formance,** the weight of authority takes the view that it is impossi- 
ble for the plaintiff to tell whether a new sale or a substitute purchase 
before the date of performance will mitigate or aggravate damages ; 
and, therefore, the defendant is liable for the market price on the 
date of performance.*® However, where the buyer makes a for- 
ward contract upon repudiation at a price greater than that obtain- 
ing subsequently at the date of performance, he can nevertheless re- 
cover the difference between the latter price and the forward contract 
price from the defendant.’ 


RENUNCIATION AT TIME OF PERFORMANCE 


When renunciation occurs at the time of performance by the in- 
nocent party,*°* even Massachusetts,’°? which has held there can be 
no breach by renunciation before the time for performance has ar- 
rived, allows an immediate action thereon. Generally it has been 
held that the innocent party has an election to accept the renuncia- 
tion at the time of performance as breach, just as he has before per- 
formance, and sue at once; or to consider the contract as still in 
force and tender performance.’ A change of position by the inno- 
cent party in reliance upon such renunciation of course renders it ir- 
revocable.*°* The Massachusetts court,’®* however, distinguishes re- 
pudiation at the time of performance by the innocent party from re- 
pudiation before his performance is due, the former being treated as 
an absolute breach in the nature of non-performance, and there- 





*Roth v. Taysen, 73 L. T. 628 (1895); Melachrino v. Nickoll & Knight [1920] 
1 K. B. 693; Millett v. Van Heek & Co. [1920] 3 K. B. 535. The English cases 
hold that the plaintiff is obliged tc make a forward contract to mitigate dam- 
ages only when it can be shown that as a reasonable business man he should have 
known that a forward contract would clearly reduce damages. 

Goldsmith v. Stiglitz, 228 Mich. 255, 200 N. W. 252 (1924); Scott v. Stoma, 121 
So. 335, (La. 1929) annotated in (1930) 78 U. or Pa. L. Rev. 274. 

*Kadish v. Young, supra note 91. 

Kansas Flour Mills Co. v. Brandt, 98 Kan. 587, 158 Pac. 1120 (1916) L. R. A. 
1917A 1000. 

Cort v. Ambergate Railway, 17 Q. B. 127 (1851) (Decided before Hochster v. 
De La Tour); General Posting Co. v. Atkinson, [1908] 1 Ch. 537, aff’d [1909] A. C. 
118; Anvil Mining Co. v. Humble, 153 U. S. 540, 14 Sup. Ct. 876 (1894); McConnell 
v. Corona City Water Co., 149 Cal. 60, 85 Pac. 929 (1906); Globe Fertilizer Co. v. 
Tenn. Phosphate Co., 27 Ky. L. 636, 85 S. W. 1177 (1905); Howard County v. 
Peska, 103 Neb. 296, 172 N. W. 55 (1919); Howard v. Daly, 61 N. Y. 362 (1875). 

12Parker v. Russel, 133 Mass. 74 (1882) (Distinguishes between cases of re- 
pudiation before performance and after); Paige v. Barrett, 151 Mass. 67, 23 N. E. 
725 (1890); Parrot v. Mexican Cent. Ry. Co., 207 Mass. 184, 93 N. E. 590 (1911); 
Minsky v. Zieve, 255 Mass. 542, 152 N. E. 41 (1926). 

%8Slauson Co. v. Arena, 103 Conn. 172, 130 Atl. 68 (1925). 

14Bradley v. Nevada-Cal.-Ore. Ry., 42 Nev. 411, 178 Pac. 906 (1919); Finch v. 
Sprague, 117 Wash. 650, 202 Pac. 257 (1921). 
*”Supra note 102. 
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fore as not involving the doctrine of anticipatory breach which that 
court refuses to adopt. 

It is difficult to see any reason for a difference as to the rights 
of the parties between the situation when the renunciation occurs at 
the time set for the innocent party’s performance and that when the 
repudiation occurs before his performance is due. Since Massa- 
chusetts refuses to follow the doctrine of Hochster v. De La Tour, 
the distinction is obviously vital in that jurisdiction; but in a juris- 
diction which adopts the doctrine of anticipatory breach it would 
seem there should be no distinction. Ordinary breach by non-per- 
formance is immediately actionable without the innocent party’s ex- 
ercising any election; whereas in cases of repudiation a manifest act 
in the nature of an election is required to constitute the repudiation 
a breach. 

Repudiation at performance just as before performance must be 
clear and unequivocal.’*°° In a contract to cut and deliver wood, 
where one party refused to accept further delivery unless the price 
was modified, this constituted renunciation.*°7 Where a contract 
contained no restriction on the place where goods were to be used, 
but the seller refused to deliver unless they were used at one particu- 
lar job, such an attitude amounted to a repudiation.*°* But merely a 
disagreement between the parties as to the meaning of a contract 
which results in no material damage, does not constitute repudia- 
tion.*”° 


CoNCLUSION 


The doctrine of Hochster v. De La Tour, in spite of numerous 
attacks on its legal reasoning, has become a rule of thumb, accepted 
today by a majority of our courts without even citing authorities. 
And almost as well established has become the exception to the rule 
in the case of notes and contracts executed on one side with only 
money remaining to be paid on the other. But why the courts should 
follow the line of least resistance by blindly adhering to a few early 
dicta enunciating the exception, when there seem to be no obstacles 
to prevent their applying the doctrine of Hochster v. De La Tour to 
all cases of renunciation before performance, is difficult to under- 
stand. The few courts that have decided the question in insurance 





1*Knotts v. Clark Const. Co., 249 Fed. 181 (C. C. A. 7th, 1917); Morris Shoe 
Co. v. Coleman, 187 Ky. 837, 221 S. W. 242 (1920); Fayette-Kanawha Coal Co. v. 
Lake & Export Coal Co., supra note 56. 

Mavey v. Andrews Tanning Extract Co., 194 N. Car. 736, 140 S. E. 738 (1927). 

Stark v. Burnham Bros. Brick Co., 176 Wis. 331, 186 N. W. 151 (1922). 

1°Forsyth Furniture Lines, Inc. v. Druckman, 8 F. (2d) 212 (C. C. A. 4th, 
1925). 





























RENUNCIATION OF CONTRACTS 165 


cases have split in their results; but at least they all allow some re- 
lief, either legal or equitable, with the possible exception of Massa- 
chusetts. 

A repudiation must be unequivocal, the test being whether a 
reasonable person would be warranted in inferring from the words 
used that the contract would not be carried out. A dispute as to 
the meaning of a contract in the absence of an absolute refusal to 
perform does not amount to renunciation; but a refusal to perform 
unless the contract is materially modified does. 

Renunciation of a vital term of the contract operates as a dis- 
charge of the entire contract at the option of the innocent party, al- 
though the entire contract has not been renounced. 

It is generally conceded that either the bringing of an action or 
a change of position by the innocent party amounts to an election 
to accept repudiation as breach, and precludes a retraction thereof ; 
and there seems to be little doubt that unless the repudiator with- 
draws his repudiation before the innocent party exercises his elec- 
tion to accept it as breach, the fact that the innocent party insists on 
performance after a repudiation does not prevent him from subse- 
quently suing on it for breach. A repudiation unretracted down to 
the time of performance obviates plaintiff’s tender of performance 
as a condition precedent to suit. 

A repudiation by telegram or letter which is accepted by the 
innocent party, operates as a breach at the time when and place where 
the letter or telegram was dispatched. But the statute of limitations 
runs from the date of performance, unless the repudiation is earlier 
accepted as breach and then it runs from that time. 

The general rule of damages obtains in anticipatory breach; 
they are assessed as of the date of performance. After a repudiation 
the innocent party cannot insist on performing and thereby pile up 
damages. 

In those jurisdictions which have adopted the doctrine of Hoch- 
ster v. De La Tour, there should be no distinction between repudia- 
tion at the time of performance and before performance is due. 














CASE LAW 


ConTEeMpPT oF Court—Pusiic COMMENT ON PENDING CAsE.—Petitioner, 
a pastor and influential radio speaker, delivered a series of speeches tending 
to bring the courts into disrepute, intending thereby to arouse and focus a 
strong public opinion on the courts in certain pending proceedings known 
as the “Julian Cases.” In the first speech, which was the basis of the 
first count, the petitioner attacked the court for denying a continuance to 
the defendants in a certain criminal action then pending, and for ordering 
said defendants up for trial over the objection of the prosecuting attorney. 
This address was delivered two days after said rulings and before the case came 
to trial. It was held that the first address was not a contempt because the 
rulings therein criticized had reached “such a point of finality as to form 
a proper subject of comment.” The other addresses were held to be con- 
tempt on the ground that they were calculated to and reasonably tended 
to, influence, control and intimidate the court, judges, and grand jury, in 
certain causes pending and undetermined. Ex Parte Shuler, 292 Pac. 481 
(Cal. 1930). 

“The theory of our system is that the conclusions to be reached in a case will 
be induced only by evidence and argument in open court, and not by any out- 
side influence, whether of private or public print.” Holmes, J. in Patterson 
v. Colorado, 205 U. S. 454, 462, 27 Sup. Ct. 556, 558 (1906). The court's 
function is to apply the law and not to make it. Its rulings should be con- 
trolled by legal principles and evidentiary facts and not swayed by popular 
fancy and fervor. Public opinion should change the law through legislative en- 
actment and not by exerting its pressure upon the judiciary. The influence of 
public opinion does, therefore, have no legitimate place in the making of judicial 
decisions, and utterances and publications calculated and reasonably tending 
to influence or obstruct judicial action in cases then pending have universally 
been held to be in contempt of court. Jn re Independent Publishing Company, 
240 Fed. 849, 153 C. C. A. 535, L. R. A. 1917E 703 (1917); Dale v. State, 
198 Ind. 110, 150 N. E. 781, 49 A. L. R. 647 (1926); Ex Parte Shuler, supra. 
And the constitutional guaranty of free speech is not thereby infringed for 
“this provision of the constitution does not authorize a usurpation of the 
function of the courts.” Jn re Shortridge, 99 Cal. 526, 535, 34 Pac. 227, 230, 
21 L. R. A. 755, 766 (1893) ; In re Fite, 11 Ga. App. 665, 76 S. E. 397 (1912). 
That such utterances were in fact the truth is no defense in such a case. 
Ex parte Shuler, supra; Dale v. State, supra; Patterson v. Colorado, supra. 
Nor is it necessary that the utterances or publications should actually have 
influenced the court or jury or prejudiced the trial. Ex parte Shuler, supra; 
Sinclaire v. U. S., 279 U. S. 749, 764, 49 Sup. Ct. 471, 476, 63 A. L. R. 1258 
(1928) ; People v. Wilson, 64 Ill. 195, 16 Am. Rep. 528 (1872). 

However, when the publication is directed at the acts or conduct of the 
court in proceedings which have been terminated, it is generally held not to 
be a contempt. Ex parte Shuler, supra; State v. Circuit Court, 97 Wis. 1, 72 
N. W. 193. Contra: State v. Morrill, 16 Ark. 384; Dandridge’s Case, 2 Va. 
Cas. 409; In re Chadwick, 109 Mich. 588, 67 N. W. 1071; In re Fite, supra. 
The basis of this distinction is the belief that summary action is not necessary 
when no pending litigation is directly affected and the belief that the slower 
proceedings in libel and slander are sufficient to protect and vindicate the courts 
from slanderous and disrepectful criticism. In this day of an elective judiciary 
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it would seem desirable that a judge’s record be subject to public discussion 
and criticism in order to enable the electorate to vote intelligently in the 
forthcoming elections, and this right of criticism should not be restrained by 
the possibility of summary attachment for contempt. It may be conceded 
that comment even after judicial proceedings are terminated may adversely 
affect the administration or future litigation, but in these cases the courts 
have deemed the danger to justice overbalanced by the public interest in 
free speech. However, where the publication was calculated to and reasonably 
tended to influence the courts on some question which was frequently before the 
courts, it has been held to be contempt even though the publication related to 
no pending proceedings. State v. Shumacher, 200 Ind. 623, 157 N. E. 769, 
58 A. L. R. 954 (1927). 

In holding that the first count was not a contempt, Ex parte Shuler, supra, 
goes contrary to the general rule of contempt that a proceeding is pending 
as long as it is open to modification, rehearing, or appeal. In re Chadwick, 
supra; Ex parte McCowan, 139 N. C. 95, 51 S. E. 957, 2 L. R. A. (Nn. s.) 
603 (1905); People v. News-Time Publishing Co., 35 Colo. 253, 84 Pac. 912 
(1906). The latter view seems the better since so long as the case is likely 
to come before the courts for further proceedings or retrial, libellous or 
prejudicial utterances may adversely affect the litigation; and the contemnor 
is no less guilty because the litigants do not further press their rights. Nor 
can it be said that a trial is composed of such unrelated steps that prejudicial 
utterances concerning early proceedings will not adversely affect the court 
in the trial or proceedings which follow. The position of the court in Ex 
parte Shuler, supra, is especially weak because the motion for a continuance 
which is regarded as finally disposed of, was very likely to be repeated sub- 
esquently when the case came for trial. Moreover, a careful examination 
of the speeches of the petitioner discloses that his most powerful and prejudicial 
weapon was his arraignment of the courts for past conduct and rulings already 
made. 

The instant case also holds that Cat. Cope or Civ. Proc. (Deering, 1923) 
§1209, subd. 13, which provides in substance that no act, speech, or publication 
concerning a court shall be treated as a contempt unless made in the immediate 
presence of the court, was an uncontitutional limitation upon the court’s power 
to punish for contempt. This holding is in conformity with the universally 
recognized rule that the power to punish for contempt is inherent in 
courts created by constitution. People v. News-Time Pub. Co., supra; 
State v. Circuit Court, supra; 13 C. J. 46, note 42. The creation of the 
courts by the constitution necessarily implied that the courts should have 
such authority as was regarded an incident of the judiciary under the 
common law of England and should have such powers, old or new, as 
were necessary to perform the functions of a judiciary. It would seem to 
follow that said constitutional authority cannot be limited or abridged except 
by amendment to the constitution. As was said in State v. Circuit Court, supra, 
“Doubtless this power may be regulated and the manner of its exercise pre- 
scribed by statute, but certainly it cannot be taken away, nor can its efficiency 
be so impaired or abridged as to leae thve court without power to compel due 
respect and obedience .. . A court without this power would at best be a mere 
debating society.” 

The California statute must be distinguished from those statutes which 
provide that the courts shall have power to punish, as for contempt, persons 
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guilty of any of certain enumerated acts and no others. Wis. Sat. (1929) 
§256.03 is of this type, which is generally held to be merely declaratory of 
what the law was before its enactment and to work no limitation upon the 
court’s inherent power to punish for contempt. Ex parte Shenck, 65 N. C. 353 
(1871) ; In re Chadwick, supra; State v. Circuit Court, supra. But if such 
a statute by its terms or by construction so abridged the court’s inherent 
power to punish for contempt as to interfere with the orderly and effective 
administration of justice, it would be held to be unconstitutional. In re 
Chadwick, supra; State v. Morrill, supra; State v. Circuit Court, supra. 
Accordingly such statutes have been liberally construed to give effect to what 
the particular court regarded as its inherent power to punish for contempt. 
In re Independent Pub. Co., supra; U. S. v. Toledo Newspaper Co. 220 Fed. 
458 (N.D. Ohio 1915). 

Another type of statute merely provides that certain acts shall be punish- 
able as contempts of court without expressly providing that no others shall 
be so punishable. The maxim “expressio unius est exclusio alterius’ does not 
apply to the construction of such a statute and the court’s common law 
powers to punish for contempt are in no way limited thereby. People v. 
Wilson, supra. 

Attention is also called to Snyder's Case, 152 Atl. 33 (Pa. 1930), in which 
is presented the question of whether a statute which purports to regulate 
merely the procedure in contempt cases is an unconstitutional limitation on 
the court’s inherent power to punish for contempt. 


Joun Love 


EvipENCE — CoNTRIBUTORY NEGLIGENCE— ADMISSIONS BY CoNDUCT— 
Farture To Testiry—F.uicut.—In Kotler v. Lalley, 151 Atl. 433 (Conn. 
1930) the court held that the burden was on the plaintiff to prove that his 
decedent, who was killed by the defendant, a hit and run driver, was free 
from contributory negligence; and that the defendant’s flight and failure to 
testify, although conduct in the nature of admissions of negligence, were no 
evidence whatever on the question of contributory negligence. 

The court recognized that the defendant’s failure to testify and his 
flight were acts from which inferences of fact “in the nature of admissions” 
might be drawn without violating the privilege against self incrimination, 
but held that these inferences extended to the issue of defendant’s negligence 
only. Although the dissenting opinion seems to interpret the majority opinion 
as holding that the plaintiff must negative contributory negligence by direct 
evidence, the basis of the opinion seems to be that the so-called admissions by 
conduct were of no probative force whatever on the issue of contributory negli- 
gence, the court saying, “The evidence in the present case is bare of any fact 
rendering it probable or improbable that the decedent exercised due care. 
Indeed, we find nothing which points in either direction.” The court further 
appeared to hold that there was no evidence of reckless misconduct by the 
defendant, to which contributory negligence would not be a defense under the 
Connecticut law, and which was charged in the complaint. See dissenting 
opinion. But the report does not disclose sufficient data to justify comment 
on that point. 

So-called admissions by conduct are not true admissions, so far as that 
term is limited to characterize an exception to the hearsay rule. “Flight may 
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have the same logical force as the words, ‘I am negligent,’ but it is not sub- 
ject to the same legal objections, because it is not a communication of thought, 
but an independent act, admissible like any other fact if it is probative. 
The distinction is not between words and action, because wigwagging or 
deaf-and-dumb signs might also be hearsay; but between action for its own 
sake, and to communicate thought. The latter must ordinarily be tested 
by cross-examination.” Chafee, The Progress of the Law (1922) 35 Harv. 
L. Rev. 428. “The truth is that they are just what they seem to be, namely, 
acts, not assertions, and that their use in evidence is strictly a circumstantial 
one by way of inference from the conduct to the mental state beneath it, and 
from that to some ulterior fact.” 2 WiGcMorE, EvipENcE (2d ed. 1923) §1052. 
Conduct of the sort in question as evidence has the characteristic of an ad- 
mission in that it is admissible only when it is the conduct of a party and 
offered against him. But this is merely to prevent its use in a manner that 
would be equivalent to assertions and therefore obnoxious to the hearsay 
rule. The inference from the conduct remains essentially circumstantial. 
1 WicMore, Evipence (2d ed. 1923) §267. For discussion of a case where 
conduct of one not a party was treated as hearsay, see Note (1915) 28 Harv. 
L. Rev. 429. The correctness of the decision in the instant case, then, will 
depend upon whether the mental state that may be inferred from the defendant’s 
flight and failure to testify permits an inference of the ulterior fact that the 
plaintiff’s decedent was not guilty of contributory negligence. 

In the instant case the question of the admissibility of the conduct as 
evidence of contributory negligence did not arise. But the test of admissibility 
and whether it is sufficient to justify a verdict would seem to be the same. 
The basis of the inference is “experience of the operation of human nature,” 
and the question is whether an absence of contributory negligence “is at 
least a fairly possible or a probable inference, though not the conclusive or 
the most probable one,” from the conduct. 1 WuicMore, EvipeNce (2d ed. 
1923) §§29, 265. 

The inference is not limited to criminal cases, although the substantive 
law might make quilty knowledge, intent, or like, relevant in a criminal 
case where it might not be in a civil case. Subsequent conduct has frequently 
been admitted as evidence of negligence or the like. Chaufty v. DeVries, 
41 R. I. 1, 102 Atl. 612 (1918) (personal injuries by automobile, the issue 
being whether a servant was acting within the scope of employment; “ad- 
missible as evidence of a consciousness that the defendant was legally liable”) ; 
Heneky v. Smith, 10 Ore. 349 (1882) (assault, inference of “consciousness 
. .. that the shooting was unjustifiable, and that he was legally liable for the 
damages occasioned by it . . . admission of liability”); Totten v. Totten, 
172 Mich. 565, 138 N. W. 257 (1912) (assault and battery and ravishment, 
request by defendant that one go on his bond prior to any arrest); Cusick 
v. Miller, 102 Kan. 663, 171 Pac. 599 (1918) semble: Harrod v. Bisson, 
48 Ind. App. 549, 93 N. E. 1093 (1911) (malpractice, inference of conscious- 
ness of negligence and that defendant “feared that he might be required to 
respond in damages ;” subsequent repair of machinery cases distinguished as 
based on policy of remote and prejudicial evidence). The court in Wise v. 
Schloesser, 111 Iowa 16, 82 N. W. 439 (1900) doubts that flight is admissible 
in a civil case as distinguished from a criminal case,—in this case it was 
seduction,—but the doubt has been characterized as unfounded. 1 WucMore, 
Evwence (2d ed. 1923) §276, n. 2. Hocks v. Spranger, 113 Wis. 123, 87 N. W. 
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1101 (1901) seems to exclude evidence of transfer of property in a slander suit. 

If the inference to be drawn from flight is one of ultimate liability to 
respond in damages, as suggested by these cases, it should be evidence of 
plaintiff’s due care as well as of defendant’s negligence. The fact that it is 
another person’s conduct that is in question, is, of course, immaterial except 
to make the evidence more remote, for it is the effect of that person’s conduct 
on the defendant’s liability that is in question. To say that a layman may 
not know the law of contributory negligence and that hence it had no bearing 
on his sense of culpability is to say that our whole law on that subject is 
not in accord with the sense of justice of the man on the street. If the test 
is whether, according to common human experience, it “is at least a fairly 
possible or probable inference, though not the conclusive or the most probable 
one,” plaintiff’s exercise of due care might be inferred from the defendant’s 
flight. It is true that there might be other explanations: that he was fleeing 
from a criminal liability, to which contributory negligence might be no de- 
fense (although here that might bring him within the reckless misconduct 
charge of the complaint); that he became panic stricken (which is the ex- 
planation he gave police) ; that he did not see the decedent and could not say 
whether she was negligent (but personal knowledge is not required of an 
assertive admission, and should not be, a fortiori it would seem, of a so-called 
implied admission or admission by conduct). But all these other possible 
explanations merely show that the evidence is not conclusive, but subject to 
explanation by the defendant. Flight may be consistent with innocence, “But 
that is not the test. Is it no index of guilt?” Whaley v. State, 11 Ga. 123 
(1852). The proper solution would seem to be to treat it as remote and 
prejudicial evidence, leaving it largely to the discretion of the trial court 
whether to give a cautionary instruction to the jury (for the evidence would 
probably already be in the case on the question of negligence) to give it only 
such weight on the issue of contributory negligence as the attendant circum- 
stances and the age, intelligence, and experience of the defendant would seem 
to justify. 

As to the defendant’s failure to appear at the trial and testify: This 
might permit the inference that his testimony would have disclosed evidence 
unfavorable to him. The court so held on the question of negligence, and, 
as stated, the same court had so held in a criminal case, though it spoke of 
the inference as also one of a consciousness of guilt. It was so held in the 
criminal case although the state had not produced sufficient evidence. State v. 
Ford, 109 Conn. 490, 146 Atl. 828 (1929). Admissions, both assertive and by 
conduct, are affirmative evidence, though there is some disagreement as to the 
theory of admissions. Order of Com. Travelers v. Greer, 43 F. (2d) 
499 (C. C. A. 10th, 1930) ; 2 WicMore, Evinence (2d ed. 1923) §1048; Morgan, 
Admissions As An Exception to Hearsay (1920) 30 Yate L. J. 355; Chafee, 
Progress of the Law (1922) 35 Harv. L. Rev. 428; Gifford, Book Review 
(1924) 24 Cor. L. Rev. 440; Note (1920) 34 Harv. L. Rev. 205; and see Note 
(1929) 42 Harv. L. Rev. 831. But an inference cannot be drawn from silence 
until the case has reached a point where the defendant is called upon to produce 
evidence. Lincoln Nat. Life Ins Co. v. Erickson, 42 F. (2d) 997, 1002 (C. C. A. 
8th, 1930) ; Wicmore, Evipence (2d ed. 1923) §290 (5). This point had not 
been reached in the instant case, under the Connecticut law, so that no inference 
of contributory negligence could be drawn from his failure to testify. 

Wm. H. SmitH 
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CASE LAW 


Executors—Majoriry—Power oF One To Act ALONE—WiIs. STAT. 
(1929) §370.01 sub-sec. 3—The chapter of the Wisconsin Statutes entitled, 
Construction of Statutes, sub-section 3 (Rev. Stat. [1849] C. 4, §3) provides 
“Joint Authority, How exercised. All words purporting to give a joint 
authority to three or more public officers or other persons shall be construed 
as giving such authority to a majority of such officers or other persons, 
unless it shall be otherwise expressly declared in the law giving the authority.” 
In Melms v. Pfister, 59 Wis. 186, 18 N. W. 255 (1884), the court first held 
that the above section applied to executors, there saying that the act of 
two executors acting in concert bound the estate. In Montague v. Starrows, 
290 Fed. 912 (C. C. A. 7th, 1923), the court applied the statute to executors 
in deciding that one of several executors had not bound the estate in a sale 
of personal property. However, the application of the statute in that case 
might be held obiter as the court had already declared itself unable to find 
a binding contract of sale from the facts. In the recent case of Hill v. Barrett, 
200 Wis. 84, 227 N. W. 280 (1929), the court held, without citing any 
authority, that the statute applied to executors, and that consequently, the 
fees of an attorney, employed by one executor could not be allowed out of 
the estate. The result is desirable as far as the facts of the case go, the 
attorney having been employed to represent an interest adverse to the estate; 
but the fact that the court has again held that a rule for the construction of 
statutes is to be applied to executors, is alarming. 

If the court adheres to these cases, and continues to apply the statute 
strictly, the result will be that Wisconsin will overthrow the well established 
rules governing co-executors. It will no longer be possible for one co-executor 
to bind the estate for any transaction, no matter what its nature. Up until 
now the law governing the point in Wisconsin has apparently been in accord 
with the general rules which permitted a co-executor to bind the estate in a 
great variety of transactions. WoERNER, THE AMERICAN LAW OF ADMINIS- 
TRATION (3d ed. 1923) 1153. Wisconsin has passed on only two instances, 
saying a co-executor could release a mortgage [Weir v. Mosher, 19 Wis. 311 
(1865)] and that one executor could prosecute an appeal alone. In re Lus- 
combe’s Will, 109 Wis. 186, 85 N. W. 341 (1901) ; In re Hyde's Will, 157 Wis. 
462, 145 N. W. 1079 (1914). But in Crowley v. Hicks, 72 Wis. 539, 40 N. W. 
151 (1888) (equitable conversion), the only possible inference to be drawn 
from the discussion is that one co-executor could have bound the _ estate 
had the subject of the sale been personal instead of real property. In the 
Luscombe case, supra, the court laid down a basic principal saying, “any 
substantial affirmative act—such, for illustration, as the conveyance of 
property—requires the joint action of all in order to have any validity. The 
application of this rule is comparatively easy to affirmative acts, omission of 
which would work no change in the property or estate but becomes difficult 
when considering certain acts, omission of which has quite as direct effect 
as would the act itself.” It would seem to follow from this statement of 
the law that in a matter of administrative detail (such as hiring an attorney) 
which would work no direct change in the property, that one co-executor 
could bind the estate. It is apparent that the strict application of sub- 
section 3 supra, will result in an overruling of the cases cited, including the 
rule just quoted. 

A word might be said about the validity of the construction placed 
on the statute. The statute is a common one, being found in slightly varied 
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forms in twenty-nine states. In quite a few of these states the word law 
in the last clause, has been replaced by the words act or enactment, showing 
clearly that the statute is intended to be used in construing authority that 
as been granted by legislative act. It is difficult to understand why the 
Wisconsin court has taken a section that patently should be limited to statu- 
tory construction, and applied it in the construction of authority granted by 
a private instrument, not a statute. It is true that an executor cannot act 
until he has complied with certain statutory provisions, but it hardly can 
be said to follow that therefore he gets his authority from statute. He gets 
his authority to be an executor from the will, a private instrument. Then, by 
virtue of the fact that he is an executor, he has the capacity to comply with 
the requirements laid down by the legislature. His compliance with these 
statutes gives him authority to act, to be recognized as an executor. It 
could not be argued that if a stranger complied with the statutes, he would 
thereby become an executor. Something would be lacking, namely that he had 
had no authority conferred upon him. A close perusal of Chapter 310 of the 
Wisconsin Statutes, will show that the legislature considered the appointee 
in the will as an executor, even before he complies with the statutes. See 
particularly Wis. Srar. (1929) §310.14. 

In view of the large number of states that have adopted the statute, it 
is significant that no case has been found where the statute has been applied 
to executors. The only possible support for the decision, is the case of 
Ryder v. Oates, 173 N. C. 569, 92 S. E. 508 (1917), where it was held that 
had the body to which authority had been delegated, been executors instead 
of trustees, the statute might have applied. But in Hodges v. Thacher, 23 Vt. 
455 (1849), the question was squarely before the court, as to whether the 
statute applied to commissioners appointed by the court to collect the assets 
of an estate, and it was there held that the statute was declaratory of the 
common law rule, that the common law rule had never been applied to authority 
given for a private purpose, and hence the statute was not applicable. 

The result is that at the present time it is highly problematical whether 
a co-executor acting alone can bind the estate by any act which he does, 
even though the act is one of administrative detail. It remains to be seen 
how far the court will go in following the rule laid down in the instant case. 


San W. Orr 


Parties — Liasitity oF INSURANCE COMPANY UNDER STATUTE. — The 
checkered career of insurance companies in the Wisconsin court has twice 
been comprehensively annotated, (1927) 4 Wis. L. Rev. 316; (1929) 5 Wis. 
L. Rev. 303. A long series of battles, both in the legislature and the courts 
was culminated with the passage of section 85.25 of the Wisconsin Statutes 
(1925), providing that insurance companies shall be directly liable to the 
person entitled to recover for death or injury to property. The purpose of 
this article is not to repeat what has been already said, but to supplement 
fermer annotations with recent actions before the court. 

In Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224 (1928), an action was 
commenced in which the insurer, joined as a defendant, filed a plea in abate- 
ment. The policy contained the following clause, “No action shall lie against 
the company until the amount for which the assured is liable by reason of 
any casualty covered by this policy is determined by final judgment against 
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the assured or by agreement between the assured and the plaintiff with 
the written consent of the company.” On appeal, the court held that section 
85.25 of the statutes did not prohibit such a clause in the policy and that 
the plea in abatement should have been sustained. 

In 1929 this statute was amended to read “That the insurer shall be 
liable to the person entitled to recover for the death of any person, or for 
injury to person or property, irrespective of whether such liability be in 
praesenti or contingent and io become fixed or certain by final judgment 
against the insured, etc.” Ws. Stats. (1929) 85.93. (Italics added). 

The effect of this amendment has been recently decided by the court, 
with an almost identical fact situation as that found in Morgan v. Hunt, 
supra, in which case the policy contained the same clause verbatim, Bergstein 
v. Popkin, 233 N. W. 572 (Wis. 1930). The result of the case is in accord 
with Morgan v. Hunt, the court stating that it was not the legislative intent 
to prohibit insurers from including such clauses in their policies, and it 
recognizes that joining the insurance company as defendant usually has the 
effect of increasing the damages. “Whether or not it is an indictment of our 
jury system, it is a fact recognized by everyone that the purpose of making the 
insurance company a party defendant is to increase the award of damages 
against the insured.” : 

Two judges concur in the result, basing their opinion upon the case of 
Morgan v. Hunt, but dissenting from the interpretation of the statute. The 
amendment to the statute in the instant case was passed after the policy 
had been made, and this raises the interesting question of whether or not the 
amendment in any way affected the policy. The majority opinion seems to 
assume that it did, and interprets the amendment upon this assumption. But 
clearly if the statute in any way affected the substantial rights of the parties 
to the policy, it would be an impairment of the right of contract. If, then, the 
statute in fact had not effect upon the policy, the dissenting opinion would seem 
to be correct, and the interpretation of the statute by the majority of the’ 
court would be at most strong dictum. However, it is being followed by the 
lower courts in the state, and is therefore worth more than a passing comment. 

Courts, in attempting to ascertain legislative intent, are entering the 
field cf conjecture. In view of the situation described in the instant case, 
there is considerable argument in favor of the court’s conjecture, but on 
the other hand, the effect is that the amendment has added practically nothing 
new to the statute, and it seems hardly probable that this could have been the 
legislative intent. As further evidence that the court did not correctly divine 
the legislative intent, it may be noted that in the opening days of the 1931 
legislature a still further amendment was proposed, to the effect that should the 
plaintiff elect to join the insurer as a party defendant, such a clause in the 
policy should be of no effect. 

Joun E. MuLper 


ProcepURE—NEw TriAL—Repucinc ExemMpLary DAMAGEs.—In an action 
for assault and battery, the jury returned a special verdict assessing the plain- 
tiff’s compensatory darnages at $1,000, and punitory or exemplary damages at 
$5,000. The trial court ruled that the punitory damages were excessive, and 
required the plaintiff to file a remittitur of all sums in excess of $3,000 for 
such damages or submit to a new trial. Plaintiff having elected to remit 
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$2,000 from the punitory damages, and judgment being entered accordingly, 
defendent appealed. Held: Where the punitory damages found by the jury are 
placed by the court at the highest amount which a jury would in the opinion 
of the court, be warranted in assessing, the defendant, and not the plaintiff, 
must be given the option to permit judgment to be entered against it for 
that amount or to take a new trial. The rule that a court, being of the opinion 
that the verdict for compensatory damages is excessive, may prescribe the 
lowest amount which the jury would be justified in finding and permit the 
plaintiff to take judgment therefor, “does not apply in the case of punitory 
damages, because it is within the discretion of the jury to deny a recovery 
for punitory damages even though the evidence would sustain a verdict 
therefor.” New trial required. Manol v. Moskin Credit Clothing Co., 233 
N. W. 579 (Wis. 1930). 

The power of a trial judge to set aside a verdict absolutely on the sole 
ground that it is excessive and to order a new trial, has never been doubted; 
his power to deny a new trial and to permit a remission of compensatory 
damages where such damages are unliquidated and the verdict is excessive, 
is now well settled. Holmes v. Jones, 121 N. Y. 461, 24 N. E. 701 (1890) 
Note (1928) 53 A. L. R. 783. The Wisconsin practice permits a court, when 
the option to file a remittitur or submit to a new trial is given to the plain- 
tiff, to impose on the defendant, whether he consents or not, a sum as small as 
an impartial jury would probably name, and, when the option is given to the 
defendant, to impose on the plaintiff a sum as large as an impartial jury 
would probably name. Campbell v. Sutliff, 193 Wis. 370, 214 N. W. 374 (1927). 
See (1928) 4 Wis. L. Rev. 371 for a discussion of the objection to this prac- 
tice, namely, that to permit a plaintiff to file a remittitur and to deny the 
defendant a new trial is in violation of the constitutional mandate that the 
“right of trial by jury shall remain inviolate”, is to substitute the court’s 
judgment for that of a jury; and also for a discussion of the Wisconsin 
cases, in which the constitutional objection is fully answered . See in addition 
to the cases there cited, Nelson v. Duluth St. Ry., 197 Wis. 28, 221 N. W. 
388 (1928); Russell Grader Mfg. Co. v. Budden, 197 Wis. 615, 222 N. W. 
788 (1929); Muska v. Apel, 232 N. W. 593 (Wis. 1930). Hence the prin- 
cipal case is in accord with the previous Wisconsin decisions if it is based 
on the proposition that where the option is given the plaintiff to file a remit- 
titur or submit to a new trial, the judgment entered must be for the minimum 
amount which the court would permit to stand as a verdict. But from the very 
nature of punitory damages no minimum amount could be named by a court 
without invading the peculiar province of the jury. If a court compels a 
defendant to submit at the plaintiff's option, to a judgment for less than 
that named in an excessive verdict by allowing the highest amount which a 
jury would in the opinion of the court be warranted in assessing, or by 
allowing, in the opinion of the court, merely a fair compensation to the 
plaintiff, thus enabling the plaintiff to succeed without a new trial, it in- 
vades the defendant’s rights to a trial by jury. Heimlich v. Tabor, 123 Wis. 
565, 102 N. W. 10, 68 L. R. A. 669 (1905). Where the damages are fixed 
by the court at the highest amount which the court would permit a jury to assess 
under the evidence in the case, the option to consent to judgment for that 
amount or submit to a new trial must be given to the defendant. Gerlach v. 
Gruett, 175 Wis. 354, 185 N. W. 195 (1921) ; Nelson v. Duluth St. Ry., supra. 
But the principal case goes further and holds that in the case of exem- 
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plary damages, an excessive verdict is not curable by a remittitur. 

Though it is the province of the court to determine whether there is 
any evidence to support an award of exemplary damages, the almost uni- 
versally accepted rule recognizes that the recovery of such damages is not 
a matter of right, and that the jury not only has a wide lattitude of dis- 
cretion as to amount, but has entire discretion to refrain from giving any 
exemplary damages at all even though all the elements of malicious and 
damaging misconduct have been fully established. Hanna v. Sweeney, 78 
Conn. 492, 62 Atl. 785, 4 L. R. A. (n. s.) 907 (1906); Picklesimer v. Louis- 
ville & N. R. Co., 194 N. C. 40, 138 S. E. 340 (1927) ; Meshane v. Second St. 
Co., 197 Wis. 382, 222 N. W. 320 (1928). Courts are reluctant to disturb, as 
excessive, damages which are incapable of accurate measurement, and an 
award of punitory damages, being entirely discretionary with the jury, will not 
be set aside unless the amount clearly appears to be excessive, or to represent 
the passion and prejudice of the jury rather than their unbiased judgment. 
Hanna v. Sweeney, supra; McFetters v. Cardone, 47 R. I. 144, 131 Atl. 385 
(1926) ; Luther v. Shaw, 157 Wis. 234, 147 N. W. 18 (1914). The power 
of a court to set aside a verdict for exemplary damages is the same power, 
and is exercised upon the same principle, as in any case of an excessive 
verdict. Its effect upon the allowance of exemplary damages is to prevent 
the severe and arbitrary consequences that might otherwise result from the 
doctrine, and so to meet the principal objection to the allowance of exemplary 
damages, namely, that it gives the jury an arbitrary and unrestricted power 
over the property rights of the defendant. 1 SepGwick, DamacEs (9th ed. 
1912) 756; Wilkinson v. Boor Singh, 93 Cal. App. 337, 269 Pac. 705 (1928). 

The power of a court to offer a remittitur in any case is a discretionary 
power, and a court may refuse to do so whenever, in its judgment, a new 
trial is necessary to secure justice, Ladd v. White, 119 Me 457, 111 Atl. 759 
(1920) (where the testimony did not disclose a basis of computation by which 
the damages could be intelligently reduced) ; Rief v. Great Northern Ry., 126. 
Minn. 430, 148 N. W. 309 (1914) (where the court could not allow a re- 
mittitur with any degree of certainty that it was not doing injustice either 
to plaintiff or defendant); Prosch v. Seattle, 46 Wash. 550, 90 Pac. 920 
(1907) ; Morse v. Modern Woodmen of America, 166 Wis. 194, 164 N. W. 
829 (1917). Even in the case of compensatory damages, where an excessive 
verdict has been returned under the influence of passion or prejudice, it is 
error to allow the plaintiff to remit a portion of such verdict and have judg- 
ment for the residue, because the gist of the matter is that no trial by an 
impartial jury has been had; to permit a court, in such a situation, to sub- 
stitute its judgment as to the amount which plaintiff ought to have, for 
that of a jury, is in effect to deny the right of the defendant to such a trial 
as the constitution guarantees. Tunnel Mining & Leasing Co. v. Cooper, 50 
Colo. 390, 115 Pac. 901 (1911). A remittitur will not cure a verdict excessive 
by reason of passion or prejudice because where the amount of the verdict 
is the result of partiality or improper motives, such prejudice or improper 
motives may and probably did influence the jury in the determination of the 
other issues in the case upon the decision of which the verdict was found. 
Henderson v. Dreyfus, 26 N. M. 541, 191 Pac. 442 (1919). 

But the mere excessiveness of the verdict does not, of iteslf, establish 
passion or prejudice on the part of the jury unless the verdict is so out- 
rageously excessive and beyond all reason that in and of itself it clearly 
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shows that it was the result of passion and prejudice. Stephens Ranch & 
Livestock Co. v. R. R., 48 Utah 528, 161 Pac. 459 (1916) ; McNamara v. Mc- 
Namara, 108 Wis. 613, 84 N. W. 901 (1901). And since the trial court is in 
a much better position to determine whether the excessive verdict was the 
result of passion and prejudice, its determination should ordinarily be accepted 
by an appellate court. Henderson v. Dreyfus, supra. The Wisconsin court 
has held that a remittitur may be offered where it clearly appears that the 
passion or prejudice is limited in its effect to the issue of damages alone. 
McNamara v. McNamara, supra; Heimlich v. Tabor, supra; Beach v. Bird 
& Wells Lumber Co., 135 Wis. 550, 116 N. W. 245 (1908). See also Puutio 
v. Roman, 79 Mont. 226, 255 Pac. 730 (1927). 


Some courts have taken a position like that of the principal case, that 
a verdict for excessive exemplary damages must be set aside and a new 
trial granted because “as the allowance of exemplary damages is wholly 
within the discretion of the jury in a case where there is a legal basis for 
the allowance of such damages, the finding of the jury can only be interfered 
with on the ground of such error of judgment as to indicate passion and 
prejudice, and where the allowance is so grossly excessive under the evidence 
that it should not be allowed to stand, the verdict should be set aside.” 
Ahrens v. Fenton, 138 Iowa 559 at page 562, 115 N. W. 233 at page 235 
(1908). Rhyne v. Turley, 37 Okla. 159, at page 163, 131 Pac. 695 at page 
696 (1913), required a new trial on the ground that “the defendants were 
entitled to the verdict of a fair-minded, unprejudiced jury; . . . To compel 
them to accept in lieu of such verdict the judgment of the court where the 
damages are unliquidated and awarded solely as punishment, and there are 
no means of measuring the same, is to deny them the right of a trial by 
jury as contemplated by the law.” See also McDermott v. Mpls. etc. Ry., 
176 Minn. 203, 223 N. W. 94 (1929). 


The tendency of many of the modern decisions, however, is to sustain the 
practice which allows the appellate and trial courts, in cases in which excessive 
exemplary damages have been awarded and there is no other error in the 
record requiring correction, to indicate the excess and give the plaintiff 
the option to remit such excess and take judgment for the residue, or to 
submit to a new trial. Gordon v. McLearn, 123 Ark. 496, 185 S. W. 803 
(1916) ; Livesley v. Stock, 208 Cal. 315, 281 Pac. 70 (1929); Hunter v. K. C. 
Rys. Co., 213 Mo. App. 233, 248 S. W. 998 (1923) ; Puutio v. Roman, supra; 
Henderson v. Dreyfus, supra; McFetters v. Cardone, supra; Gwathmey v. 
Floor Hotel Co., 121 S. C. 237, 113 S. E. 688 (1922) ; Luther v. Shaw, supra; 
Geary v. Cain, 69 Utah 340, 255 Pac. 416 (1927). These cases proceed upon 
the theory that a trial court, having the power to determine whether a verdict 
for exemplary damages is or is not excessive, in considering this question 
usually determines in its own mind the maximum amount for which the 
verdict could, with propriety, be permitted to stand. Where there has been 
no error found in the record requiring correction except as to the amount 
of the exemplary damages appealed from, and it appears that the excessive 
verdict has resulted from too liberal views as to the amount of punishment 
to be inflicted upon the defendant, rather than from prejudice or passion, 
to permit a remission of the excess instead of putting the parties to the 
expense of a new trial, promotes justice and puts an end to litigation. See 
cases cited above. 
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It is questionable whether the Wisconsin court would have sustained the 
trial court had the option in the principal case been given to the defendant over 
the plaintiff's objection. It is to be noted that the Wisconsin court in Luther 
v. Shaw, supra, sustained a trial court which had given the plaintiff the option 
to file a remittitur of part of an excessive verdict for exemplary damages. 
Quaere: Whether the instant case overrules the Luther case? 


BerniEce N. Lorwin 


TAXATION—INCOME Tax—SrtatuTory Construction.—In a note on 
Fitch v. Wisconsin Tax Commission, 201 Wis. ——, 230 N. W. 37 (1930) 
appearing in 6 Wis. L. Rev. 49, the conclusion was reached that the court 
seriously erred in construing the income tax statute. 

The question before the court was this: Is the Wisconsin income tax one 
on the person or on the income? The court decided that the tax is an annual 
tax on the person according to his ability to pay, which ability is measured by 
his average income, and that if a taxpayer pays his annual tribute for each 
period of citizenship, it is immaterial whether or not some of his income 
“escapes” being used in the measure, owing to his death prior to such use; that 
the legislature formerly determined ability to pay by scanning the last year’s 
income but had decided it would be better to determine ability by scanning 
average income and that this did not make it necessary to create enough 
additional assessments after death to make the tax the same amount which 
it would have been under the former law. 

When the executors of Martha E. Fitch were discharged in 1928, they 
were required to pay the income taxes which theoretically would have be- 
come due respectively in June of 1929, 1930 and 1931 (had the taxpayer con- 
tinued in existence), each tax being based on the average of the incomes of 
the three preceding years. Of course, there being no income possible to a 
non-existent recipient, the incomes of 1929 and 1930 were treated as zero. The — 
executors adopted the theory (later affirmed by the court) that the tax 
payable in June of each year was a tax for the preceding year, measured by 
the average of the incomes of the three precding years. They therefore 
acknowledged the validity of the assessment as of June 1929, and the residuary 
legatees (by assignment) claimed refunds on the taxes paid for the assess- 
ments as of 1930 and 1931. 

The assessment was apparently based on the theory that the tax was on 
the income, and that a tax on an average income was a tax on one-third of 
the income of each of the three years involved. But “the assumption that 
only one-third of the income for the current year is taxed for that year”, the 
court said (230 N. W. 39), “was clearly erroneous”. By using this erroneous 
premise, that each payment was the sum of installments of three years, it is 
easy to demonstrate that when an estate is closed, and pays only the tax 
assessable in the following year, it is “escaping” a tax on two-thirds of the 
income of the last year, and one-third of the income of the second last year. 

The court said (230 N. W. 40) of the argument that income “escaped”: 
“If it be necessary to classify the income tax with one of the recognized 
classifications of taxes, it is probably an excise tax. However, in popular 
understanding, it is a personal tax, measured by one’s ability to pay. This 
is also the economic view. It is an annual tax. The income of the taxpayer 
is made a basis for measuring the amount which the taxpayer is able to 
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pay ... The law has always allowed exemptions and deductions . . . The 
legislature has now made the average income for three years the basis for 
the state’s annual imposition upon the taxpayer. The law does not now, and 
never did, subject every penny of income to a tax. The only income which 
it now subjects to a tax is the ‘average net incomes as hereinafter provided.’ 
Section 71.01. The tax, however, is an annual tax.” 

This is not a new or startling theory. State ex rel. Sallie F. Moon Co. v. 
Wisconsin Tax Commission, 166 Wis. 287, 290, 163 N. W. 639, 640 (1917); 
State ex rel. Stern Milling Co. v. Wisconsin Tax Commission, 170 Wis. 506, 
510, 175 N. W. 931, 932 (1920); Paine v. City of Oshkosh, 190 Wis. 69, 72, 
208 N. W. 790, 791 (1926). 

The burden of the entire previous note on this case is an arithmetical 
demonstration that income “escaped” taxation. The defendent was represented 
in both the circuit and supreme courts by a capable special counsel who ably 
presented the same arguments and demonstration. Nevertheless, the plaintiff 
prevailed because income cannot be said to “escape” a tax, when there is no 
tax on income. 

FreperIc SAMMOND* 


[*Attorney, Milwaukee, Wis.; of counsel for claimant in the principal case.] 


Torts — NEGLIGENCE — ProxIMATE CAUSE— ForRESEEABILITY.—A youth 
riding a bicycle on a busy thoroughfare was thrown to the ground when his 
bicycle came in contact with a door of an automobile. The owner of the 
automobile had just previously double parked it, and had suddenly opened the 
left front door at the moment when the bicycle was passing. The youth 
sustained grave injuries in striking the ground, and brought action against 
the owner of the automobile for damages. Under instructions by the court, 
the jury found negligence on the part of the defendant, found such negligence 
to be a cause of the injury, and found no contributory negligence on plaintiff’s 
part. The defendant excepted to the instructions and appealed from the 
judgment. The Wisconsin Supreme Court found the damages excessive, but 
otherwise found no error. This simple fact situation, found in Osborne v. 
Montgomery, 234 N. W. 372 (Wis. 1930), gave rise to a decision with two 
opinions so unorthodox that the effects can scarely be appreciated or forecast. 

The opinion of the court, written by Rosenberry, C. J., is that foresee- 
ability of injury is one element determining due care under the circumstances, 
but that other elements must be balanced to determine the care to be used, 
such elements being emergencies, benefits, and public policy. It is the court’s 
opinion that it is necessary not alone to establish the reasonable foreseeability 
of injury, but also to establish a failure to use ordinary care. The dictum 
of the court is further to the effect that foreseeability relates only to negilgence 
and is not a part of proximate cause or a limitation of liability. Fowler, J., 
concurring, is of the opinion that acting in the face of reasonable foresee- 
ability of injury is for most cases, equivalent to negligence. He does not 
discuss foreseeability in proximate cause, but the inference is that he, too, 
considers it as not existing. It is our view that foreseeability of some injury 
is a main element of negligence, in which we agree with the court. We 
further believe foreseeability of the injury is a necessary limitation on liability, 
and may properly be included in proximate cause. 

It is probable that these deliberative opinions in the Montgomery case 
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are the result and the culmination of a difference in opinion between the two 
judges which has previously resulted in absolutely contrary treatment of 
appealed cases. Fowler, J., while on the trial bench, submitted the question 
of negligence in accordance with his views here expressed, in effect, that if 
defendant should reasonably have foreseen injury from his act, he was negli- 
gent. These instructions resulted in a reversal by the appeal court, in an 
opinion by Justice Rosenberry. U. S. F. & G. Co. v. Verbergt, 197 Wis. 542, 
222 N. W. 799 (1929). See contra, Hamus v. Webber, 199 Wis. 320, 226 
N. W. 392 (1929), court opinion by Fowler, J. The instructions in the instant 
case were based upon the Hamus instructions, but included the proper standard 
of care which was there omitted. The Hamus case was raised, however, and 
the discussion was thus opened. 

The opinion of the court continues to analyze the role of foreseeability 
in actionable negligence, and thus considers the doctrine of proximate cause. 
Previous to this decision, the Wisconsin court had been somewhat undecided 
as to the proper place of foreseeability in actionable negligence, and many 
confusing decisions had resulted therefrom. The Montgomery opinion attempts 
to dispel this confusion, the conclusion there being: “If it be kept in mind 
that foreseeability under our law as it now stands applies only to the question 
of negligence or the failure to exercise ordinary care and not to limit the 
liability for the consequences of the wrongful act, much confusion should 
be done away with.” 

The statement is often found in the more recent Wisconsin cases “that 
it suffices [for proximate causation] to charge a person with liability for a 
negligent act if some injury to another ought reasonably to have been fore- 
seen as the probable result thereof . . .even though the specific injury might 
not be so foreseeable.” Meyer v. T. M. E. R. & L. Co., 116 Wis. 336, 340, 93 
N. W. 6, 8 (1903). (Italics our own). Such a statement truly relates in no 
way to causation, proximate or otherwise, although the court considered it a 
statement of the foreseeability test of proximate cause. Foreseeability of the 
injury was abandoned for the foreseeability of some injury because of the 
danger of the jurys’ making rigid literal applications of the former instruction. 
It was probably not intended to eliminate the foreseeability or “probable 
result” aspect of proximate cause, and such elimination was inadvertent if 
it in fact practically took place. For fuller discussion and authorities, see 
Proximate Cause in Wisconsin (1929) 5 Wis. L. Rev. 142, 157. 

It is this line of authority which has lately led the court to place the 
foreseeability test in negligence. U. S. F. & G. Co. v. Verbergt, supra; 
Hamus v. Webber, supra. Strangly enough, this is not the approach made 
by the court in the Montgomery case for its view that foreseeability is no 
part of proximate cause. Koehler v. Waukesha Milk Co., 190 Wis 52, 208 
N. W. 901 (1926) is the authority given for this view. It is believed that this 
is a misapplication of the Koehler case. That case was an action for damages 
for death from blood-poisoning resulting from a cut received by deceased in 
picking up a defective bottle. It involved the issue of liability for the unfore- 
seeable consequences of an injury, which injury, however, met all requirements 
of actionable negligence, including foreseeability of “some [the] injury.” 
In the merit of this doctrine we are not here concerned. In the distinction 
between this doctrine and proximate cause we are concerned. The court was 
careful in the case to make this distinction clear, and would have succeeded, 
no doubt, were it not for the usage of the established but abortive statement of 














180 WISCONSIN LAW REVIEW 


foreseeability in causation. See Proximate Cause in Wisconsin, supra, at 
p. 160. 

“This court has admonished in respect to the importance of distinguishing 
between the result as applied to the injury and that as applied to the damage.” 
LeBeau v. M. St. P. & S. S. M. R. Co., 164 Wis. 30, 34, 159 N. W. 577, 579 
(1916), cited as authority in the Koehler case. This admonition appeared in 
Fisher v. Western Union Tel. Co., 119 Wis. 146, 153, 96 N. W. 545, 548 
(1903). The opinion therein, written by the late Justice Marshall, clearly 
recognized and called attention to the distinctions between foreseeability as 
applied to negligence and foreseeability as applied to proximate cause, and the 
further distinct question of liability for resulting damages when both negli- 
gence and proximate cause were present to produce an actionable injury, and 
the injury, so foreseeable, turned into unforeseeable channels. The dangers 
apprehended by Marshall, J., have now blossomed into a full growth, and it is 
evident that the apprehension expressed at that time was well founded. It 
would, however, be unjust to lay the full blame upon the present personnel of 
the court, if, indeed, blame there is to be laid. 

It is intimated in the Montgomery case that the application there made of 
the Koehler case may need modification when the court is faced with cases pre- 
senting more links in the chain of causation between the negligence and the 
injury. It is said, further, that this rule has no application when the standard 
of care is established by the court or the legislature, in which case there must 
be a relation between the reasons dictating the standard and the injury itself. 
This is expressed in terms of protected interests, rather than in terms of cause 
and effect. Attention is called, in this case, to the change which the law of 
negligence is undergoing, a change from speaking in terms of remedies to 
speaking in terms of duties and invaded rights and interests. THe RESTATEMENT 
OF THE Law oF Torts, (Am. L. Inst. 1929) is cited as exemplifying this change, 
and, indeed, the court adopts to some extent this new approach, using the term- 
inology, if not the rules, of the REstATEMENT. Just whether or not, and how 
far, the rules propounded in the REsTaATEMENT will be adopted by the Wis- 
consin Court one cannot now predict. Certainly our law is now conflicting with 
the rules of the RESTATEMENT. 

The elements of a cause of action, as outlined in the RESTATEMENT 
(Section 165), are as follows: “The actor is liable for an invasion of an in- 
terest of another, if: (a) the interest of another is protected against uninten- 
tional invasion, and (b) the conduct of the actor is negligent with respect to 
such interest or any other similar interest of the other which is protected 
against unintentional invasion, and (c) the actor’s conduct is in law a cause of 
the invasion, and (d) the other has not so conducted himself as to disable him- 
self from bringing an action for such invasion.” 

The “Comment” and “Illustrations” in the RESTATEMENT make it self- 
evident that this restatement has merely taken foreseeability of the injury 
from causation and placed it at the other end, stated in terms of duties and 
interests. Thus, “If the actor’s conduct creates a recognizable risk of injury 
only to a particular class of persons, the fact that it injures a person of a 
different class, to whom the actor would not reasonably have anticipated in- 
jury, does not render the actor liable to the person so injured. . . Certain forms 
of conduct are negligent because they tend to subject certain interests of 
other (s) to a particular hazard or type of hazard or to a limited number of 
hazards of a definite character. If so, the actor’s negligence lies in his subject- 
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ing the other to the particular hazard and he is liable only for such harm as 
results from the exposure thereto.” See also GEENE, RATIONALE OF PROXIMATE 
Cause (1927) 67. 

An illustration taken from the RESTATEMENT may clarify the discussion 
and the distinctions here made. A gives a loaded revolver to B, a boy of eleven, 
to carry to C. In handing the revolver to C the boy drops it, crushing the bare 
foot of D, a comrade. The fall discharges the revolver, wounding C. A is 
liable to C but not to D, under the RESTATEMENT because the negligence was as 
to a particular hazard and C’s injury did and D’s injury did not result from 
exposure to this particular hazard. Under the Wisconsin rule the same re- 
sults would attain by finding C’s injury reasonably foreseeable and D’s injury 
not within the field of reasonable anticipation. Under the abortive statement 
of foreseeability of proximate cause, and under the present Wisconsin ruling, 
A is liable for D’s injury. Had B stubbed his toe and broken his nose while 
on A’s errand in the above case, it would seem that the present Wisconsin rule 
would make A liable to B. 

The RESTATEMENT is but a “restatement” in a literal sense providing a 
new robe for an old doctrine, and covering, perhaps, some defects previously 
exposed. Probably the one criticism to which it is subject is that it has too 
many principles to be weighed before the one which bars recovery comes into 
play, with the resulting chance of misapplication of authority and the overlook- 
ing of the vital principle. Surely Mr. Justice Fowler would agree that the 
old robe, while somewhat less perfect in design, is more easily donned. 

It will be thought by many that the old tests of proximate cause and negli- 
gence, as enunciated and applied in the earlier Wisconsin cases, (see Proximate 
Cause in Wisconsin, supra) are the most logical and just. The standard of 
care is that care exercised by the reasonably prudent man under the same or 
similar circumstances. This same standard of care is now recognized as being 
regulated by the risks involved. It is this foreseeability of dangers—this risk 
—which makes the conduct negligent. Following the RESTATEMENT it can be 
said that conduct is negligent as to A, but due care as to B.. It can be said that 
it is negligent as to a hazard C but due care as to all other contingencies. 
Foreseeability of the injury is thus taken care of. However, if negligence is a 
constant, as to everyone and everything, as Wisconsin has always conceived it, 
there should be some causal connection not alone between the act or omission 
and the injury, but also between the hazard or risk which dictated the proper 
standard of care, and the injury. Requiring this in the case of statutory 
standard and not requiring it in case of common-law standard, as is suggested 
by the Wisconsin court, is making what seems to be an arbitrary distinction. 
The jury should in each case somehow be made to understand that the injury 
should be one of those foreseeable circumstances the risks to which dictates 
the care the reasonable man would use under these circumstances. To make 
one liable merely because he should have used more care, for an injury which 
was not in any way a circumstance which would have required more care than 
he in fact used, is, in a sense, to impose liability without any relationship of 
cause and effect, and is no more logical than a liability predicated upon general 
reproachable conduct. 

W. Wave BoarpMAn* 
[*Attorney, Madison, Wisconsin] 
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Torts—LIABILITY OF TELEPHONE COMPANY FOR Error IN DirREcCTORY— 
Proor or Damaces.—William H. Schwanke, Inc. v. Wisconsin Telephone Co., 
199 Wis. 552, 227 N. W. 30 (1929). 

The plaintiff subscriber, an incorporated jewelry store, brought this action 
against the telephone company to recover damages by reason of the fact that 
the telephone number assigned to it in the directory was also assigned as the 
number of another subscriber through a mistake in printing. The directory 
was issued in November, 1926. Schwanke, the president of the plaintiff cor- 
poration claimed that his business was greatly damaged during December, 
1926, and January, 1927. In support of his contention he produced a record 
of his gross sales for the years 1924-1927 inclusive. This record showed 
fluctuations common to every business, but it was clear that there was a 
falling off of sales during December and January as compared with these 
months of the preceding year. Schwanke also gave testimony showing that 
customers found it difficult to reach the store by telephone; that he, too, found 
such difficulty in communicating with his employees in time; that specific 
sales were lost due to employees’ unpreparedness to meet the customers’ re- 
quests efficiently, which would have been avoided but for the interruption in the 
service; that his employees had consumed much of their time in answering 
calls meant for the other subscriber. 

The jury awarded $40.00 as plaintiff’s damage in answering calls meant for 
the other subscriber and $600.00 as plaintiff’s damage for the failing off in 
sales due to difficulty in reaching the store. On appeal the $40.00 award was 
upheld, but the $600.00 awarded as the other item of damages was dismissed. 
The court recognized the duty of a telephone company to place the sub- 
scriber’s name and number in the directory. Admitting this, the court, never- 
theless, held that the plaintiff had not sufficiently proved loss of sales due to 
this error. 

It is well settled that a telephone company because of its quasi-public nature 
is bound by many limitations not necessarily incident to private corporations. 
In the leading case of Munn v. Illinois, 94 U. S. 113, decided by a tribunal 
which enjoyed few such commodities as the telephone, and which would be 
amazed at the important role it plays today in social and business intercourse, 
a rule was laid down which so far from becoming obsolete during the ever- 
changing conditions in the march of progress, has become strengthened with 
time. Mr. Justice Waite delivering the opinion in that case said, “when one 
devotes his property to a use in which the public has an interest, he in effect 
grants to the public an interest in that use and must submit to that control by 
the public for the common good to the extent of the interest he has created.” 

A later court which was directly confronted with the duties devolved 
upon a telephone company showed its corroboration of the decision in Munn 
v. Illinois, supra, in declaring that, “The service which a telephone company 
undertakes to render . . . is analogous to that of a common carrier and its 
obligations to the public are to be determined by the same principles which have 
long been settled with reference to persons or corporations engaged in business 
which required special public concessions . . .” Gardner v. Providence Tel. 
Co., 23 R. I. 312. See also Commercial Union Teleg. Co. v. New Eng. Tel. 
& Tel. Co., 61 Vt. 241; Central Union Teleg. Co. v. State, 118 Ind. 194, State 
ex. rel. Postal Tel. Co. v. Del. Tel. & Tel. Co., 47 Fed. 633, Jones, TELE- 
GRAPHS AND TELEPHONES §256. 

Courts recognizing the obligations owned by telephone companies to the 
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public require them to furnish all reasonable facilities for the use of their 
service. Thus, said the court in Masterson v. Ches. & Potomac Tel. Co., 299 
Fed. 890, “If the plaintiff was a subscriber to and for defendant’s service, he 
was entiltled to have his name in and be furnished with directories containing 
the name and number of his telephone properly arranged.” See also State 
ex rel. Bayer v. Sunset Tel. & Tel. Co., 30 Wash. 676, 71 Pac. 198; State ex 
rel. Webster v. Neb. Tel. Co., 17 Neb. 126; Johnson v. State, 113 Ind. 143. 

In the instant case the court is well in accord with authority in recogniz- 
ing that a duty was imposed upon the telephone company to insert its sub- 
scriber’s name and number in the directory even though it had not expressly 
agreed to do so. 

The court’s ruling that Schwanke had not sufficiently proved a decrease 
in sales due to the telephone oneer s error and its denying damages can 
well be questioned. 

The practical effect of such a ruling is one which must be decidedly un- 
favorable to any store owner who chances to suffer loss of business due to 
a breach of duty on the part of the telephone company because it is not 
within his power to prove that his loss can be ascribed to this breach. That 
the subscriber has proved all that could possibly be proven under the circum- 
stances cannot be denied. 

What is the just doctrine to be invoked when the plaintiff has offered as 
much proof of damage as the nature of the case permits and where it is 
more than reasonably certain that some damage has occurred? 

A court of law may well take judicial notice of the fact that the primary 
purpose of a business man subscribing to a telephone company is that the 
service adds to the business and that a breach of the service is bound to 
result in some damage. The fact alone that the service was interrupted 
should prove that some damage has resulted. The court in Somerville v. Ches. 
& Pot. Tel. Co., 258 Fed. 147, recognizing this said, “To prove that one lost 
a certain number of dollars by reason of the company’s action might be 
very difficult, and yet we think all reasonable men would say that he was 
injured thereby.” Again, in Balt. & Pot. R. R. v. Fifth Baptist Church, 
108 U. S. 317, “As with a blow on the face, there may be no arithmetical 
rule for the estimate of damage. There is however, an injury, the extent 
of which the jury may measure.” Realizing that the plaintiff is often hampered 
in his testimony by the nature of the case, the court in Harbaugh v. Citiz. 
Tel. Co., 190 Mich. 421, rightfully said, “It is recognized that such testimony is 
at its best unsatisfactory. We are, however, of opinion that plaintiff should not 
be denied recovery for the wrongful act of the defendant because of his 
inability to show his loss with absolute exactness and certainty . . . the question 
must finally be addressed to the common sense and good judgment of the jury.” 

Where courts have allowed damages for suffering in cases of personal 
injury and for degradation of character and reputation in cases of libel and 
slander, the testimony can hardly be construed as conclusive as the testimony 
in the instant case. These courts allow the jury to assess damages simply 
through the reasonableness of the situation. Birmingham Ry. Light & Power 
v. Coleman, 181 Ala. 478, 61 So. 890; Love v. Detroit R. R. Co., 170 Mich. 1; 
Smith v. Sun Printing & Publ. Assoc., 55 Fed. 240 ; Sweet v. Post Pub. Co., 
215 Mass. 450. 


To force a plaintiff to prove the impossible results in gross injustice. See 
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Cumberland Tel. & Tel. Co. v. Hobart, 89 Miss. 252; Allison v. Chandler, 11 
Mich. 542; Hate, Damaces 106. 

The Wisconsin court was called upon to settle a matter of importance in 
a practical way. Since the telephone is generally conceded to be an indis- 
pensable item in modern business, a court of law should recognize that a 
failure of its service cannot but do some injury. Under the Wisconsin 
doctrine one who has suffered injury, as did the plaintiff in the principal case, 
must accept it without the just compensation to which he is rightly entitled. 

It is apparent that in the instant case the court was loath to leave the 
plaintiff’s testimony to the common sense and good judgment of the jury, 
a right which he undeniably had. It was well within the province of the jury 
to weigh the inferential proof as well as the direct proof. Had the jury 
been allowed to do so, it seems that a more just decision might have resulted. 


Martin M. SILVERSTEIN 


[Reprinted, by permission, from 11 Boston Universiry Law Review 138.] 
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Expert WITNESS StatuTE—Does a statute compelling the accused in a 
criminal case, who pleads insanity, to submit to a mental examination by 
alienists appointed by the court, thereby compel such defendant to be a witness 
against himself in violation of the constitutional provision guaranteeing 
immunity from self-incrimination? 

This is one of the interesting constitutional questions raised in the recent 
Wisconsin case, Jessner v. State, 231 N. W. 634 (Wis. 1930). This case in- 
volved the constitutionality of the Wisconsin expert witness statute, Wis Star. 
(1929) § 357.12. Due to the fact that Wisconsin is apparently the only state 
which has incorporated in its legislation all the essential features of 
the expert testimony bill prepared under the direction of Professor Keedy 
by the Committee of the Institute of Criminal Law and Criminology in 1917, 
and also to the fact that the constitutional test of even somewhat similar 
statutes has been raised only in one other case, People v. Dickerson, 164 Mich. 
148, 129 N. W. 199 (1910), the Wisconsin decision assumes pioneering sig- 
nificance. 

Although section 357.12 contains special features applicable to criminal 
insanity, it also applies to the whole field of expert testimony. It provides 
that the trial judge, in cases involving a defense of insanity, may appoint three 
“disinterested and qualified experts” who shall examine and investigate the 
matter of the alleged insanity of the accused and testify as to the results of 
their examination at the trial. It also provides that the accused may pre- 
sent no evidence of his insanity at the trial until the alienists summoned by the 
prosecution have had an opportunity to examine the defendant; and, where 
the judge deems it advisable, the defendant may be committed to an asylum for 
observation where all the experts in the case shall have an equal opportunity 
to examine him. Sub-section 3 of section 357.12 also provides for the ex- 
amination of the accused to determine his sanity or insanity at the time of the 
trial, as contrasted to the other provision of the section which applies to the 
determination of this question at the time of the alleged offense. Notice and 
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hearing on the matter of the appointment of the experts, a feature lacking in 
the Michigan statute declared unconstitutional in People v. Dickerson, supra, is 
provided for in the Wisconsin statute. 

The underlying purpose of the statute is obvious. Its passage came as the 
result of much agitation by leaders in the field of criminolgy to do away 
with the ludicrous spectacle offered in certain notorious homicide trials where 
the size of the fees seemed the only limit to the amount and variety of ex- 
pert testimony which could be obtained for either side. In its policy the Wis- 
consin statute seeks to substitute disinterested medical testimony, based upon 
full and adequate mental examination, for a battle between highly paid 
alienists of the state and of the defense. Under the Wisconsin legislation 
the prosecution and the defense may still call in their own expert witnesses, 
and each has the right to cross-examine the witnesses summoned by the 
court. It is admittedly the purpose of the statute, however, that, other things 
being equal, the testimony of the court’s expert shall carry the prevailing 
weight. 

In the Jessner case, supra, the constitutionality of the Wisconsin statute 
was attacked on four grounds. First, it was alleged that the enactment, 
in giving to the court the duty of appointing witnesses, made an uncon- 
stitutional delegation to the court of a non-judicial function. Second, 
that the statute invaded the implied constitutional province of the district 
attorney in that his, and his only, is the function of appointing witnesses not 
called by the defense. Third, the statute, by providing that the judge shall 
make known to the jury the fact that he has appointed the expert witnesses, 
thereby makes the judge the sponsor of the credibility of such witnesses which, 
it is alleged, invades the accused’s constitutional right to a fair jury trial. 
Fourth, the language of the statute, by saying that the experts shall examine 
the accused and testify at the trial as to the results of such examination, there- 
by compels him to subject his person to such an examination as violates his 
constitutional right not to be a witness against himself. 

Although the Michigan court, in deciding that the somewhat similar 
statute in that state was unconstitutional, made much of the contention that 
its provisions violated the constitutional doctrine of the separation of powers 
involved in the first two points mentioned, supra, it is very doubtful whether 
under the liberal interpretations of that doctrine in Wisconsin, the court would 
have been warranted in declaring the Wisconsin provision unconstitutional on 
such grounds. The third and fourth contentions, however, are more vital and 
raise more interesting problems. We here consider only the contention that 
the statute compels the accused to be a witness against himself. 

On this point, the court in its opinion in the Jessner case failed to meet the 
issues in a thorough and convincing manner. In its obvious desire to uphold 
what it felt to be a wise policy answering a long felt need, the court resorted 
to a strained statutory construction and left open for a future decision the 
question whether the statute may in practice be nullified. After saying that 
even though the statute be susceptible of a construction of legislative attempt 
to compel the accused to submit his person and effects to an unconstitutional 
inspection or investigation, it concluded that such a construction was not com- 
pelling where it was possible to construe the statute in a manner rendering it 
constitutional. But after enunciating this maxim of constitutional interpretation, 
which, like all other maxims of the law, is subject to close scrutiny, the court 
blandly dismissed the question by saying: “It is here construed as authorizing 
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the experts appointed by the court to make such investigations and examina- 
tions only as are consistent with the constitutional rights of the accused with- 
out any attempt at this time to set the limits of such rights.” (Italics inserted). 

After leaving the pith of the question very much in the air, the court 
went on to buttress its conclusion, as applied to the particular case, by inti- 
mating that, at least where the accused submits voluntarily to such an ex- 
amination, he cannot later contend that facts from such an examination brought 
forth at the trial were secured as the result of a violation of his constitutional 
right not to be a witness against himself. 

Inasmuch as the defendant in the Jessner case was examined by the courts 
experts before the preliminary hearing, when the question for them to de- 
termine was whether he was at that time sane or insane and, in theory at least, 
not whether he was sane or insane at the time of the alleged offense, he had no 
constitutional ground to object to such examination and could do nothing else 
but submit! 

It must be noted here that under the Wisconsin statutes and court 
decisions there are, theoretically, two entirely different questions involved in 
the determination of the sanity or insanity of the accused. The first is 
whether the defendant is sane at the time of the trial. For a long period 
prior to the enactment of section 357.12 there had been statutory provisions for 
examination by a “lunacy commission” appointed by the court to determine 
whether or not, at the time of the trial, the defendant was sane so that he 
could aid in his defense. 

In the determination of this question alone even forceful means of ex- 
amination would seem in no way a violation of the constitutional privilege 
against self-incrimination. Such a determination is not conclusive of whether 
or not at the time of the alleged offense the accused was legally capable of 
forming the necessary criminal intent which is an essential element of the 
crime. The second question is whether or not the accused was legally sane at 
the time of the alleged offense. Once the defendant interposes a plea of in- 
sanity it becomes a complete defense to the crime charged unless the state then 
proves to the jury beyond a reasonable doubt that the defendant was at that 
time sane. Ws. Stat. (1929) §357.11. The question of sanity or insanity 
here is a vital link in the chain of evidence leading to the final determination 
of guilt or innocence. 

With this distinction between the question of sanity at the time of trial 
and the question of sanity at the time of the offense clearly in mind, it can be 
readily seen that the defendant has no constitutional ground on which to object 
to an examination in determination of the first question, where it is very 
possible that he may have such a right to object where the determination is in 
answer to the second question. In the Jessner case the experts were first ap- 
pointed by the court under the authority of sub-section 3 of section 357.12 as a 
lunacy commission to determine whether or not the accused was sane at the 
time of the trial. Under the authority of sub-section 1 of section 357.12 
these same members of the lunacy commission were appointed as experts to 
testify at the trial as to the accused’s sanity at the time of the alleged offense. 
The basis of their testimony in judging whether or not the defendant was 
saue at the time of the offense came through their examination of the de- 
fendant when the question before them was whether the defendant was 
sane at the time of the examination. It is, perhaps, a bit difficult to agree 
with the court that in this case there was a willing and voluntary submission 
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wy the defendant to the examination by the court’s experts in their determina- 
tion of his mental responsibility at the time of the offense, when the only 
examination he voluntarily consented to was one to determine his mental 
capacity to stand trial, and that because he apparently had no ground on which 
he validly could object. 

The court might openly have enunciated the doctrine that the accused, 
having no ground on which to object to an examination into his sanity at the 
time of the trial, and therefore such compulsory examination bearing at least a 
strong analogy to a lawful search, subsequently could not object to the intro- 
duction of evidence at the trial lawfully adduced from such examination. Such 
a doctrine may be inferred from the decision. The language of the court, 
however, carries no clear cut decision to that effect. It is more probable that 
the court confused the distinction between the two questions to be determined 
by the examinations and merely assumed that as the record disclosed no ob- 
jection by the defendant to the only examination made, that examination was 
in determination of the question of sanity at the time of the alleged offense 
(when as an actual fact that was not the question involved); hence the 
voluntary submission made by the defendant to the examination was a volun- 
tary submission for the purposes of the examination contemplated by sub- 
section 1 of section 357.12. It is, of course, the well settled law that where 
the accused voluntarily consents to a criminating physical examination, or 
voluntarily criminates himself on the stand, he waives the constitutional 
privilege. 16 C. J. § 1099; 4 Wicmore, Evipence (2d ed. 1923) § 2276. 

Although, as intimated, the fact that the defendant, Jessner, did not make 
objection to the examination to determine his sanity at the time of the trial, 
may have resulted in a waiver of his right to object to the introduction of 
testimony obtained at such examination, at the trial, the decision of the court 
on this point, by inference at least, would seem to leave the door wide open 
for either a practical annullment of the statute, or for the necessity of a 
future clear-cut decision of the court squarely meeting the issues involved. 
The language of the court, by saying that section 357.12 should be construed 
so as to authorize only such examinations and investigations of the defendant’s 
person and private effects as are consistent with his constitutional rights not 
to be a witness against himself, “without any attempt at this time to set the 
limits of such rights”, affords a splendid example of a judicial conclusion 
without reasoning. 

Although the court hesitated to set the limit of the constitutional rights 
of the accused on the point of self-incrimination, the inference is quite evident 
in the opinion that for an examination and investigation of the accused by 
the court’s experts to be constitutional, it must be with the consent of the ac- 
cused. Cf. People v. Kemmler, 119 N. Y. 580, 24 N. E. 9 (1890). Estate of 
Hastings, 206 Cal. 524, 274 Pac. 973 (1929) (Waiver by failure to raise ob- 
jection in time). In the famous Wisconsin case of Thornton v. State, 117 Wis. 
338, 39 N. W. 1107 (1903), a strong dictum laid down the test that where the 
accused is required to furnish any fact, document, or property which he has 
a right to keep secret, his constitutional privilege not to be a witness against 
himself is violated. The Wisconsin court cited with approval State v. Height, 
117 Iowa 650, 91 N. W. 935 (1902) where, the defendant being charged with 
rape, it was held violative of his constitutional rights to compel him to sub- 
mit to a physical examination to determine whether he was afflicted with a 
venereal disease. In the Thornton case, People v. McCoy, 45 How. Pr. 216 
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(N. Y. 1873), was also cited with approval. This case held that compelling a 
woman, charged with infanticide to submit to a physical examination to de- 
termine whether she has recently been delivered of a child, was a violation of 
the constitutional privilege. 

When we consider the fact that sanity, once the issue of insanity has 
been interposed by plea of the defendant, must be proven as a fact along with 
other facts showing guilt, it is perhaps a bit difficult in principle to distinguish 
a physical and medical examinaton to determne whether the defendant is 
afflicted with a venereal disease as a link in the chain of evidence showing guilt, 
from a mental examination to determine whether the defendant had the 
capacity to entertain a requisite criminal intent. 

If we accept the doctrine, as the Wisconsin court seems to have done, 
that the constitutional privilege against self-incrimination would prohibit the 
use of any moral or physical force to compel the accused to submit his per- 
son or effects to “investigation”, “examination”, or “observation” from which 
to form the basis of proving a possible element in the crime charged, then it 
would seem logical that such a rule should protect the accused against a 
compulsory examination to disclose sanity, or capacity to form the criminal 
intent, as well as any other essential element of the crime. See Thornton v. State, 
supra; State v. Murphy, 128 Wis. 201, 107 N. W. 470 (1906), and Lang v. 
State, 178 Wis. 114, 189 N. W. 558 (1922), approving State v. Height, supra; 
People v. McCoy, supra; Boyd v. U. S., 116 U. S. 616 (1886) ; Counselman v. 
Hitchcock, 142 U. S. 547 (1892); Brown v. Walker, 161 U. S. 591, (1896) ; 
Bram v. U. S., 168 U. S. 532 (1897) And see Corwin, Supreme Court’s Con- 
struction of the Self-Incrimination Clause (1930) 29 Micu. L. Rev. 1, 191. 

It has beem.suggested, supra, that the decision in the Jessner case leaves 
open the possibility of a practical annullment of the statute. Suppose that 
the defendant in a criminal case at the preliminary examination should inter- 
pose the plea of not guilty because insane. Suppose that either the type of in- 
sanity claimed by the defendant left no urgent reason to believe that he was 
insane at the time of the trial (so that no examination into that question would 
be necessary) or, that he refused to submit his person to any sort of an ex- 
amination by the court’s experts to determine whether he was insane either 
at the time of the trial or at the time of the commission of the offense. 
Suppose further that such an examination were made by the experts over the 
protests of the defendant, and evidence from this examination adduced at the 
trial. 

Wuuld not the court then be forced to say that the defendant’s constitu- 
tional privilege had been violated? Certainly the language of the court on 
this point tends strongly toward that suggestion. The court cited with ap- 
proval Thornton v. State, supra, holding that the defendant’s privilege was not 
being violated where the disclosure was not secret but open to common obser- 
vation. The precise holding in the Thornton case was to the effect that the 
defendant could be compelled to deliver his shoes to the state for the pur- 
pose of comparing them with footprints found near the place of the crime. 
But this has been about as far as the Wisconsin and other courts have been 
willing to go where compulsion has admittedly been employed or where the 
privilege has not been waived. 

Although the precise holding in the Jessner case goes no further than say- 
ing that the defendant can not validly claim that his constitutional rights have 
been violated by the examination contemplated in section 357.12 when he sub- 
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mits voluntarily, there is at least a strong inference to the effect that the con- 
verse of this proposition is also true, viz., that where the defendant does not 
submit voluntarily to such examination he may not be compelled to do so. 
Such an inference is apparently supported by perhaps the weight of authority 
holding that the voluntary or involuntary character of the submission to a 
physical or medical examination is the test to determine whether evidence 
from such examinations is admissible. 16 C. J. § 1099; Cf. 4 WicmMore, 
EvipENCE (lst ed. 1905) § 2265; but see 4 WicMoreE, EvipeNce (2d ed. 1923) 
§ 2265. 

If we accept the view that the submission to the examination of the ex- 
perts must be voluntary, we are confronted with the question of just what 
would constitute voluntary submission. In State v. Matsinger, —Mo.—, 180 
S. W. 856 (1915), it was held that such consent had to be positive and that a 
mere silence, when confronted with physical examination, was not a waiver of 
the privilege. Cf. State v. Horton, 247 Mo. 657, 153 S. W. 1051 (1913); But 
see 4 WicMorE, EvipENcE (2d ed. 1923) § 2265 at p. 876. The better rule would 
seem to require that to be compulsory, the examination must be over the active 
protest of the defendant. 

The writer of this note finds no quarrel with the result reached by the 
Wisconsin court in the Jessner case. But in attempting to rationalize its de- 
cision the court was apparently somewhat bewildered by a mass of judicial 
language which, in interpreting the constitutional clause protecting the in- 
dividual from being compelled to be a witness against himself, has read into 
that clause meanings which the historical basis and the policy of the privilege 
do not justify. See 4 Wigmore, Evipence (2d ed.) §§ 2251, 2252; Searches 
and Seizures clause distinguished, see 4 WiGMorE, EvipeNnce (2d ed.) § 2183. 

Instead of attempting to rest its decision in the Jessner case on the basis 
that here no compulsion against the consent of the defendant was shown, thus, 
by implication at least, leaving the question of whether the statute violates the 
constitutional privilege where compulsion and non-consent are clear for some 
future decision, the court might have taken a clear cut stand holding that the 
historical significance and the very policy of the privilege are such that the 
constitutional rights of the accused would be violated in no way by compelling 
him to submit to a medical examination to determine his sanity or insanity. 

Our search through the cases and authorities on the subject of the 
privilege of non-self-incrimination, in an attempt to judge whether the type 
of examination contemplated by section 357.12, even though compulsory in 
nature, is a violation of that privilege, has made us serious!y question whether 
the courts, in applying the privilege, have not almost wholly lost sight of the 
historical origins and practical bases which are essential to an intelligent un- 
derstanding of the problems involved. The cases themselves are, for the most 
part, impossible to reconcile. Some have fallen on one side of the line, while 
others, under almost identically similar facts, have fallen on the opposite side 
of the border. In many jurisdictions, the mere fact that the privilege in a 
half dozen words is found embodied in the constitutions has offered sufficient 
incentive for the courts to worship the rule as a constitutional fetish and to 
give it an application all out of proportion to its historical origins and justifica- 
tions. 

The privilege was originally directed against a procedural method in the 
ecclesiastical courts and finally resulted in the privilege as we understand it to- 
day, largely because the Court of Star Chamber, for several historical and 
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practical reasons, came to employ the procedure of putting the defendant on his 
oath. When finally the Restoration and Revolution brought about the growth 
and ascendency of Whig principles and a consequent radical condemnation of all 
the Stuart practices, good and evil, the unreasoned passions and prejudices of a 
people directed against the institution of the Court of Star Chamber wiped 
out this court and practically everything associated with it. It was quite 
natural that the method of putting a man on oath, though it had many ex- 
cellent points of justification, should have been abolished. 4 WuicMore, Evt- 
DENCE (2d ed. 1923) § 2250; BENTHAM, RATIONALE oF JUDICIAL EVIDENCE. 
(1827) b IX. pt. IV, c. III (Bowring’s ed. vol. VII, pp 456, 460). 

The historical origins of the privilege offer little consolation for one de- 
siring a wide extension of the rule against self-incrimination. Rather, we 
must look to the policy of the rule in order to justify its present position in 
our constitutional provisions. In the words of Wigmore (3 WicMoreE, EvIpDENCE 
(1st ed. 1905) § 2251) “As a bequest of the 1600's, it is but a relic of con- 
troversies and convulsions which have long ceased. Its origin was local; in the 
other legal systems of the world it had no place. It must therefore justify 
itself in the juridical forum of nations. Nor does its constitutional sanction, 
embodied in a clause of half a dozen words, relieve us from the necessity of 
considering its policy; for the attitude here taken may lead either by favoring 
implications to a wide extension of its scope, or by disfavoring interpretations 
to its close restriction. A sound and intelligent opinion must be formed upon 
the merits of the policy.” 

Vigorous criticisms of the privilege have been penned by such students as 
Jeremy Bentham and his disciple, Chief Justice William Appleton of the 
Supreme Court of Maine. BENTHAM, RATIONALE OF JUDICIAL EVIDENCE, supra, 
pp. 452, ff; Appetton, Evipence (1860) c. VIII, pp. 129-134. c. XV, p. 246; 
Denman, (1824) 40 Eprtns. Rev. 190. Yet, when examined from the point of 
view of polity, there remains some validity for the privilege when applied 
rationally and without maudlin sentimentality. It encourages the ordinary 
witness who is not a defendant in the action to aid justice by testifying on the 
stand willingly and without fear of criminating himself. It discourages petty 
official tyranny and blackmailing by the unscrupulous as applied to the pre- 
liminary inquisition of a man not yet formally indicated and placed on trial. 

But in dealing with the situation with which we are here concerned, that 
where the defendant has been indicted and placed on trial, in spite of the 
stinging criticism that the privilege here is but a shield to the guilty, there 
remains one fundamental and practical justification for the rule. And that is 
not the fear that without the privilege an innocent person when placed under 
scrutinizing questioning on the stand will become confused and assume the 
manner of the guilty. That, experience has shown us, has not been the case. 
Rather, that justification is found in the stimulation of a healthy sytsem of 
judicial administration which the privilege encourages. 4 WiGMorE, EvIDENCE 
(2d ed. 1923) § 2251. For without the privilege, the prosecution is likely to 
depend principally on the system of applying mental pressure on the de- 
fendant rather than on a complete investigation of all the sources of evidence. 
In his comparative examination of the English system of administration where 
the privilege exists, and the continental systems where it does not exist, 
Wigmore concludes that because of the privilege the evidence under the 
English system is almost always more full and convincing because it 
necessarily must be based on more thorough and scientific investigation of all 
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the sources. He concludes: “any system of administration which permits 
the prosecution to trust habitually to compulsory self-disclosure as a source 
of proof must itself morally.” WucMore, EvipEnce, ibid. 

How does this fundamental practical justification for the rule in our con- 
stitutions apply to section 357.12 and the Jessner case? Can we say that under 
our modern social system, where we pride ourselves on settling difficult 
questions of fact in a fair and scientific manner, no first hand evidence of the 
sanity or insanity of the accused, obtained by the most thorough and scientific 
personal examination of the accused’s person, should be permitted; but rather, 
we must determine such questions by investigating secondary sources of evi- 
dence ? 

Isn’t it in just such cases as this that the very basis of the constitutional 
privilege falls? Rapid strides have been recently made in the difficult field of 
psychiatry. That modern courts are coming more and more to rely on medical 
science in determining questions of insanity, and that they are becoming more 
and more humane in dealing with criminal cases where mental disease is 
suspected, is well evidenced in the results of a personal study by the writer of 
the application of the law of criminal insanity in Dane county. Of the 142 
criminal cases arising in the history of Dane county, (through the year 1929) 
where examinations have been made of the defendant’s sanity, before 1910 a 
“lunacy commission” was called in to examine the defendant in no case. 
(Criminal dockets of the Dane County Circuit, Municipal and Superior 
Courts). Since 1910 there has been an increasing number of cases where the 
court, most often on its own motion, has called upon the medical aid of expert 
alienists so that in 1929 there were a total of nineteen insanity examinations 
made. 

A reputable alienist hesitates to offer his conclusion as to the sanity or 
insanity of a border line case without every opportunity to examine and ob- 
serve the subject. Would not the setting up of the constitutional privilege to 
block a thorough medical and mental examination of the defendant, where 
the latter pleads insanity, be a ludicrous example of a court calling on the 
prejudices of a Star Chamber day to frustrate modern social justice? Would 
it not be akin to that situation so vigorously phrased by Wigmore: “Were it 
not so serious in its implications, it would be as ludicrous a spectacle as if one 
were to devote a colossal fortune to founding a hospital for the care of able- 
bodied vagrants, or to repeat Milton’s Ode to the Nativity at the birth of a 
favorite feline’s litter’? 4 Wicmore, Evipence (1st ed. 1905) § 2255. 

When we understand that the present wide extension of the privilege in 
many jurisdictions is justified neither by its history nor, in many cases, by its 
justifiable policy, are we not prone to evaluate section 357.12 in its relation to 
the privilege, in a new and more correct light? In spite of the noted tendency 
to unjustifiably extend the privilege we are able to find cases which, by 
analogy at least, seem to indicate a healthy swing of the pendulum back toward 
a more sane application of the rule. After pointing out that such practices as 
photographing, fingerprinting, and measuring are generally not within the 
privilege, Wigmore says that requiring a man to speak for inferences as to 
his sanity or insanity is on principle no more than many of the practices not 
within the privilege, “but approaches the borderline’. He concludes: “A 
medical examination is not a violation of the privilege, whether its object be 
to ascertain insanity or disease in general.” 4 WucMmore, Evipence (2d ed. 
1923) §2265. (As to this last statement, there is, by inference at least, a split 
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of authority). Cf. People v. Austin, 199 N. Y. 446, 93 N. E. 57 (1910); 
Angeloff v. State, 91 Ohio St. 361, 110 N. E. 936 (1914) ; State v. Newcomb, 
220 Mo. 54, 119 S. W. 405 (1909) ; Note (1931) 44 Harv. L. Rev. 842. 

The very recent case of Bartletta v. McFeeley, 152 Atl. 17 (N. J. Eq. 
1930), well illustrates the modern view taken of the privilege in fingerprint- 
ing, photographing and measuring cases. In denying the injunction order in 
this case to return such evidence taken from the plaintiff against his most vigorous 
protest, the court enunciated the doctrine that one arrested and charged with 
crime may lawfully be fingerprinted, measured, and photographed without 
his consent. Schuman v. Whitaker, 117 La. 704, 42 So. 227 (1906); Downs 
v. Swann, 111 Md. 53, 73 Atl. 653 (1909) ; State ex rel. Bruns v. Cluusmier, 
154 Ind. 599, 57 N. E. 541 (1900); Shaffer v. U. S., 24 App. D. C. 417 
(1904). Contra; Hawkins v. Kuhne, 153 App. Div. 216, 137 N. Y. Supp. 1090 
(1912), aff'd without opinion in 208 N. Y. 555, 101 N. E. 1104, (1913). (Yet 
in People v. Truck, 170 N. Y. 203, 63 N. E. 281, (1902) the court referred 
to the allowing of the experts of the people and of the defense to make 
examination of the prisoner, as to his mental condition, as “the ordinary 
procedure in cases where the defense of insanity is interposed”). 

On principle it is certainly very difficult to see how the scientific and 
thorough examination, which the determination of sanity or insanity in 
difficult cases necessitates, is any more a violation of the constitutional pri- 
vilege of the accused, than to compel him to submit to fingerprinting, photo- 
graphing and measuring. To allow both procedures would hardly be open 
to such an abuse today as would justify the extension of the privilege to prevent 
them. To deny either is to admit that the fears and prejudices, perhaps justi- 
fied in the days of the wrack and the torture, still control our judicial admin- 
istration in a day of supposedly humane and scientific enlightenment. 

Fioyp E. WHEELER 


NEWS OF THE WISCONSIN LAW SCHOOL 


Stupy oF WorKMEN’s CoMPENSATION—As part of the wider program 
of the Law School inaugurated by Dean Harry S. Richards shortly before 
his death, Professor Ray A. Brown of the faculty has been engaged in the 
last two years in a study of workmen’s compensation in Wisconsin. An 
article to appear in the Wisconsin Law Review in the near future dealing 
with the question, what are “injuries arising out of and in the course of an 
employment” is in preparation. Professor Brown is also studying the actual 
course of the Industrial Commission’s administration of the law. From this 
study it is hoped that some conclusions may be drawn as to the degree of 
efficiency and the quality of justice obtained through administrative methods 
as compared with those of the ordinary courts of law. Professor Brown 
would appreciate receiving from members of the bar who have had experience 
in practice before the Commission information concerning the Commission’s 
methods and the results obtained thereby. 








